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EXECUTIVESUMMARY

The Department of Justice ( Department) Office of Professional Responsibility (OPR )
investigated allegations that in 2007-2008 , prosecutors in the U.S. Attorney's Office for the

Southern District ofFlorida (USAO) improperly resolved a federal investigation into the criminal

conduct of Jeffrey Epstein by negotiating and executing a federal non -prosecution agreement
(NPA). The NPA was intended to end a federal investigation into allegations that Epstein engaged

in illegal sexual activity with girls. also investigated whetherUSAO prosecutors committed
professional misconduct by failing to consult with victims ofEpstein's crimes before the NPA was

signed or by misleading victims regarding the status of the federal investigation after the signing.

OVERVIEWOF FACTUALBACKGROUND

The Palm Beach Florida) Police Department (PBPD) began investigating Jeffrey Epstein

in 2005 , after the parents of a 14 - year -old girl complained that Epstein had paid her for a massage.
Epstein was a multi-millionaire financier with residences in Palm Beach, New York City, and

other United States and foreign locations. The investigation led to the discovery that Epstein used

personal assistants to recruit girls to provide massages to him, and in many instances, those

massages led to sexual activity . After the PBPD brought the case to the State Attorney's Office, a
Palm Beach County grand jury indicted Epstein, on July 19, 2006 , for felony solicitation of
prostitution in violation of Florida Statute 796.07 . However, because the PBPD Chief and the

lead Detective were dissatisfied with the State Attorney's handling of the case and believed that

the state grand jury's charge did not address the totality of Epstein's conduct, they referred the

matter to the Federal Bureau of Investigation (FBI) in West Palm Beach for a possible federal

investigation

The FBIbrought the matter to an Assistant U.S. Attorney (AUSA), who opened a file with

her supervisor's approval and with the knowledge of then U.S. Attorney R. Alexander Acosta.
She worked with two FBI case agents to develop a federal case against Epstein and, in the course

of the investigation, they discovered additional victims. In May 2007 the AUSA submitted to her
supervisors a draft 60 -count indictment outlining charges against Epstein. She also provided a

lengthymemorandum summarizing the evidence she had assembled insupport of the charges and
addressing the legal issues related to the proposed charges.

For several weeks following submission of the prosecution memorandum and proposed

indictment, the AUSA's supervisors reviewed the case to determine how to proceed. At a

July 31, 2007 meeting with Epstein's attorneys, the USAO offered to end its investigation if
Epstein pled guilty to state charges , agreed to serve a minimum of two years' incarceration,
registered as a sexual offender, and agreed to a mechanism through which victims could obtain

monetary damages. The USAO subsequently engaged inadditional meetings and communications

with Epstein's team of attorneys, ultimately negotiating the terms ofa state -based resolution of the
federal investigation, which culminated in the signing of the NPA on September 24, 2007. The
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NPA required Epstein to plead guilty in state court to the then -pending state indictment against
himand to an additional criminal information charging himwith a state offense that would require

him to register as a sexual offender specifically, procurement of minors to engage inprostitution,
in violation of Florida Statute 796.03 . The NPA required Epstein to make a binding

recommendation that the state court sentence him to serve 18 months in the county jail followed

by 12 months of community control (home detention or house arrest . NPA also included

provisions designed to facilitate the victims ' recovery of monetary damages from Epstein. In

exchange, the USAO agreed to end its investigation ofEpstein and to forgo federal prosecution in
the Southern District of Florida of him, four named co -conspirators , and “ any potential

co-conspirators .” Victims were not informed of, or consulted about, a potential state resolution or
the NPA prior to its signing.

The signing of the NPA did not immediately lead to Epstein's guilty plea and incarceration ,

however. For the next nine months , Epstein deployed his extensive team of prominent attorneys
to try to change the terms that his team had negotiated and he had approved , while simultaneously

seeking to invalidate the entire NPA by persuading senior Department officials that there was no
federal interest at issue and the matter should be left to the discretion of state law enforcement

officials. Through repeated communications with the USAO and senior Department officials,

defense counsel fought the government's interpretation of the NPA's terms. They also sought and
obtained review bythe Department's Criminal Division and then the Office ofthe Deputy Attorney

General, primarily on the issue of federal jurisdiction over what the defense insisted was “ a
quintessentially state matter .” After reviewing submissions by the defense and the USAO, on

June 23 , 2008 , the Office of the Deputy Attorney General informed defense counsel that the

Deputy Attorney General would not intervene in the matter. Only then did Epstein agree to fulfill

his obligation under the NPA, and on June 30, 2008 , he appeared in state court and pled guilty to

the pending state indictment charging felony solicitation ofprostitution and, pursuant to the NPA,

to a criminal information charging him with procurement of minors to engage in prostitution.
Upon the joint request of the defendant and the state prosecutor, and consistent with the NPA, the

court immediately sentenced Epstein to consecutive terms of 12 months' incarceration on the
solicitation charge and 6 months' incarceration on the procurement charge, by 12 months

of community control. Epstein began serving the sentence that day, in a minimum - security Palm

Beach County facility. A copy of the NPA was filed under seal with the state court.

On July 7, 2008 , a victim, identified as Jane Doe,” filed in federal court in the Southern

District ofFlorida an emergency petition alleging that the government violated the Crime Victims '
Rights Act ( CVRA ) 18 U.S.C. 3771, when it resolved the federal investigation of Epstein

without consulting with victims, and seeking enforcement of her CVRA rights Inresponding to
the petition, the government, represented by the USAO, revealed the existence of the NPA, but did
not produce it to the petitioners until the court directed it to be turned over subject to a protective

order; the NPA itself remained under seal in the federal district court. After the initial filings and

hearings , the CVRA case was dormant for almost two years while the petitioners pursued civil
cases against Epstein.
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Soon after he was incarcerated, Epstein applied for the Palm Beach County Sheriff's work

release program , and the Sheriff approved his application . In October 2008, Epstein began
spending 12 hours a day purportedly working at the “ Florida Science Foundation,” an entity

Epstein had recently incorporated that was -located at the West Palm Beach office of one of

Epstein's attorneys. Although the NPA specified a term of incarceration of 18 months, Epstein
received time, ” that is , time off forgood behavior, and he actually served less than 13 months

of incarceration. On July 22 , 2009, Epstein was released from custody to a one-year term ofhome
detention as a condition of community control, and he registered as a sexual offender with the
FloridaDepartment ofLaw Enforcement. After victims and news media filed suit inFlorida courts

for release of the copy ofthe NPA that had been filed under seal in the state court file , a state judge

in September 2009 ordered it to be made public .

By mid-2010, Epstein reportedly settled multiple civil lawsuits brought against him by

victims seeking monetary damages, including the two petitioners inthe CVRA litigation. During

the CVRA litigation, the petitioners sought discovery from the USAO, which made substantial

document productions, filed lengthy privilege logs in support of its withholding ofdocuments, and
submitted declarations from the AUSA and the FBI case agents who conducted the federal

investigation. The USAO opposed efforts to unseal various records, as did Epstein, who was

permitted to intervene in the litigation with respect to certain issues. Nevertheless, the court

ultimately ordered that substantial records relating to the resolution of the Epstein case
be made public. During course of the litigation, the court made numerous rulings interpreting
the CVRA. After failed efforts to settle the case , the parties cross motions for summary judgment
remained pending for more than a year.

In 2017, President Donald Trump nominated Acosta to be Secretary of Labor. At his

March 2017 confirmation hearing, Acosta was questioned only briefly about the Epstein case . On
April 17, 2017, the Senate confirmed Acosta's appointment as Labor Secretary.

In the decade following his release from incarceration, Epstein reportedly continued to
settle multiple civil suits brought by many, but not all, ofhis victims . Epstein was otherwise able

to resume his lavish lifestyle, largely avoiding the interest of the press . On November 28 , 2018 ,

however, the Miami Herald published an extensive investigative report about state and federal
criminal investigations initiated more than 12 years earlier into allegations that Epstein had coerced

girls into engaging in sexual activity with him at his Palm Beach estate. The Miami Herald

reported that in2007 , Acosta entered into an “ extraordinary ” deal with Epstein inthe form of the

NPA, which permitted Epstein to avoid federal prosecution and a potentially lengthy prison
sentence by pleading guilty in state court to “two prostitution charges.” According to the Miami

Herald, the government also immunized from prosecution Epstein's co -conspirators and

concealed from Epstein's victims the terms of the NPA. Through its reporting, which included

interviews of eight victims and information from publicly available documents, the newspaper
painted a portrait of federal and state prosecutors who had ignored serious criminal conduct by a

wealthy man with powerful and politically connected friends by granting him a “ deal of a lifetime”

that allowed him to escape significant punishment for his past conduct and to continue his
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abuse of minors. The Miami Herald report led to public outrage and media scrutiny of the
government's actions.

On February 21, 2019, the district court granted the CVRA case petitioners ' Motion for

Partial Summary Judgment, ruling that the government violated the CVRA infailing to advise the
victims about its intention to enter into the NPA. court also found that letters the government
sent to victims after the NPA was , describing the investigation as ongoing, “mislead [sic ]

the victims to believe that federal prosecution was still a possibility.” The court also highlighted
the inequity of the failure to communicate with the victims while at the same time

engaging in“lengthy negotiations” with Epstein's counsel and assuring the defense that the NPA
would not be “ made public or filed with the court .” The court ordered the parties to submit

additional briefs regarding the appropriate remedies. After the court's order, the Department
recused the USAO from the CVRA litigation and assigned the U.S. Attorney's Office for the

Northern District of Georgia to handle the case for the government. Among the remedies sought

by the petitioners, and opposed by the government, was rescission of the NPA and federal

prosecution of Epstein.

On July 2 , 2019 the U.S. Attorney's Office for the Southern District of New York obtained

a federal grand jury indictment charging Epstein with one count of sex trafficking of minors and
one count of conspiracy to commit sex trafficking of minors . The indictment alleged that from

2002 until 2005 , Epstein created a vast network of underage victims in both New York and Florida

whom he sexually abused and exploited. Epstein was arrested on the charges on July 6, 2019. In

arguing for Epstein's pretrial detention , prosecutors asserted that agents searching Epstein's

Manhattan residence found thousands of photos of nude and half -nude females, including at least
one believed to be a minor . The court ordered Epstein detained pending trial, and he was remanded

to the custody of the Bureau of Prisons and held at the Metropolitan Correctional Center in
Manhattan.

Meanwhile, after publication of the November 2018 MiamiHerald report, the media and
Congress increasingly focused attention on Acosta as the government official responsible for the
NPA. On July 10, 2019 , Acosta held a televised press conference to defend his and the USAO's

actions. Acosta stated that the Palm Beach State Attorney's Office “ was ready to allow Epstein to
walk free with nojail time, nothing. According to Acosta, because USAO prosecutors considered

this outcome unacceptable, his office pursued a difficult and challenging case and obtained a

resolution that put Epstein injail , forced him to register as a sexual offender, and provided victims

with the means to obtain monetary damages. Acosta's press conference did not end the

controversy, however, and on July 12, 2019, Acosta submitted to the President his resignation as
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Secretary ofLabor. In a brieforal statement , Acosta explained that continued media attention on

his handling of the Epstein investigation rather than on the economy was unfair to the Labor
Department

On August 10, 2019 Epstein was found hanging inhis cell and was later pronounced dead .
The New York City Chief Medical Examiner concluded that Epstein had committed suicide .

As a result of Epstein's death , the U.S. Attorney's Office for the Southern District of

New York filed a nolle prosequi to dismiss the pending indictment against Epstein. On
August 27 , 2019, the district court held a hearing at which more than a dozen of Epstein's

victims— including victims of the conduct inFlorida that was addressed through the NPA spoke

about the impact of Epstein's crimes. The court dismissed the Epstein indictment on

August 29, 2019.

After Epstein's death, the federal district court in Florida overseeing the CVRA litigation

denied the petitioners their requested remedies and closed the case as moot . Among its findings,
the court concluded that although the government had violated the CVRA , the government had

asserted “ legitimate and legally supportable positions throughout this litigation , ” and therefore had

not litigated in bad faith . The court also noted it expected the government to honor its

representation that it will provide training to its employees about the CVRA and the proper
treatment of crime victims, ” well as honoring its promise to meet with the victims .

On September 30, 2019 , CVRA petitioner Doe filed in her true name a petition

for a writ of mandamus in the United States Court of Appeals for the Eleventh Circuit, seeking

review of the district court's order denying all of her requested remedies. In its responsive brief,

the government argued that “ as a matter of law , the legal obligations under the CVRA do not attach
prior to the government charging a case ” and thus, “ the CVRA not triggered in [ the Southern

District of Florida because no criminal charges were brought.” Nevertheless, during oral
argument, the government conceded that the USAO had not been “fully transparent with the

petitioner and had “ made a mistake in causing her to believe that the case was ongoing when in

fact the NPA had been signed. ” On April 14, 2020, a divided panel of the Court ofAppeals denied

the petition, ruling that CVRA rights do not attach until a defendant has been criminally charged.

On August 7 , 2020 , the court granted the petition for rehearing en banc and vacated the panel's
opinion; as of date of this Report, a briefing schedule has been issued and oral argument is set
for December 3 , 2020.

II. THEINITIATIONANDSCOPEOF OPR’SINVESTIGATION

After the Miami Herald published its investigative report on November 28 , 2018 ,
U.S. Senator Ben Sasse, Chairman of the Senate Judiciary Subcommittee on Oversight , Agency

Action, Federal Rights and Federal Courts, sent a December 3 , 2018 letter to OPR, citing the Miami

Herald's report and requesting that OPR open an investigation into the instances identified in this

reporting ofpossible misconduct by Department of Justice attorneys . ” On February 6 , 2019, the
Department of Justice Office of Legislative Affairs advised Senator Sasse that OPR had opened



an investigation into the matter and would review the USAO's decision to resolve the federal

investigation ofEpstein through the NPA.

After the district court issued its ruling in the CVRA litigation, on February 21, 2019, OPR

included within the scope of its investigation an examination of the government's conduct that
formed the basis for the court's findings that the USAO violated the CVRA in failing to afford

victims a reasonable right to confer with the government about the NPA before the agreement was
signed and that the government affirmatively misled victims about the status of the federal
investigation.

During the course of its investigation, OPR obtained and reviewed hundreds of thousands

of records from the USAO, the FBI, and other Department components, including the Office of

the Deputy Attorney General, the Criminal Division, and the Executive Office for U.S. Attorneys.
The records included emails, letters, memoranda, and investigative materials. OPR also collected

and reviewed materials relating to the state investigation and prosecution of Epstein. OPR also

examined extensive publicly available information, including depositions, pleadings, orders, and
other court records, and reviewed media reports and interviews, articles, podcasts, and books

relating to the Epstein case.

Inaddition to this extensive documentary review , OPR conducted more than 60 interviews

of witnesses , including the FBI case agents , their supervisors , and FBI administrative personnel ;

current and former USAO staff and attorneys; current and former Department attorneys and senior

managers, including a former Deputy Attorney General and a former Assistant Attorney General
for the Criminal Division ; and the former State Attorney and former Assistant State Attorney in

charge of the state investigation of Epstein. OPR also interviewed several victims and attorneys

representing victims , and reviewed written submissions from victims , concerning victim contacts
with the USAO and the FBI.

OPR identified former U.S. Attorney Acosta, three former USAO supervisors, and the

AUSA as subjects of its investigation based on preliminary information indicating that each of
them was involved in the decision to resolve the case through the NPA or in the negotiations

leading to the agreement. OPR deems a current or former Department attorney to be a subject of

its investigation when the individual's conduct is within the scope ofOPR’s review and may result

in a finding of professional misconduct. OPR reviewed prior public statements made by Acosta

and another subject. All five subjects cooperated fully with OPR's investigation. OPR requested
that all of the subjects provide written responses detailing their involvement in the federal

investigation of Epstein, the drafting and execution of the NPA, and decisions relating to victim
notification and consultation . OPR received and reviewed written responses from all of the

subjects, and subsequently conducted extensive interviews ofeach subject under oath and before
a court reporter. Each subject was represented by counsel and had access to relevant

contemporaneous documents before the subject's interview . The subjects reviewed and
provided comments on their respective interview transcripts and on OPR's draft report. OPR
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carefully considered the comments and made changes, or noted comments, as OPR deemed
appropriate; OPR did not, however, alter its findings and conclusions.

Finally, OPR reviewed relevant case law, statutes, regulations, Department policy, and
attorneyprofessionalresponsibilityrules as necessaryto resolve the issues presented in this case

and to determine whether the subjects committedprofessionalmisconduct.

As part of its investigation, OPR examined the interactions between state officials and the

federal investigators and prosecutors, but because OPR does not have jurisdiction over state
officials, OPR did not investigate , or reach conclusions about, their conduct regarding the state

investigation . Because OPR's mission is to ensure that Department attorneys adhere to the
standards of professional conduct OPR’s investigation focused on the actions of the subject

attorneys rather than on determining the full scope of Epstein's and his assistants ' criminal

behavior. Accordingly , OPR considered the evidence and information regarding Epstein's and his
assistants ' conduct as it was known to subjects at the time they performed their duties as

Department attorneys. Additional evidence and information that came to light after June 30, 2008 ,

when Epstein entered his guilty plea under the NPA, did not affect the subjects' actions prior to

that date, and OPR did not evaluate the subjects' conduct on the basis of that subsequent
information

investigation occurred approximately 12 years after most of the significant events

relating to the USAO's investigation of Epstein, the NPA, and Epstein's guilty plea. As a result,

many of the subjects and witnesses were unable to recall the details of events or their own or

others ' actions occurring in 2006-2008 , such as conversations, meetings, or documents they

reviewed at the time. However, evaluation ofthe subjects ' conduct was aided significantly

by extensive, contemporaneous emails among the prosecutors and communications between the
government and defense counsel. These records often referred to the interactions among the
participants and described important decisions and, in some instances, the bases for them.

III. OVERVIEW OF OPR’S ANALYTICAL FRAMEWORK

OPR's primary mission is to ensure that Department attorneys perform their duties in

accordance with the highest professional standards, as would be expected of the nation's principal
law enforcement agency. Accordingly , OPR investigates allegations of professional misconduct
against current or former Department attorneys related to the exercise of their authority to
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investigate, litigate, or provide legal advice. also has jurisdiction to investigate allegations

of misconduct against Department law enforcement agents when they relate to a Department
attorney's alleged professional misconduct.

In its investigations, OPR determines whether a clear and unambiguous standard governs
the challenged conduct and whether a subject attorney violated that standard. Department

attorneys are subject to various legal obligations and professional standards inthe performance of

their duties, including the Constitution, statutes, standards of conduct imposed by attorney

licensing authorities, and Department regulations and policies . OPR finds misconduct when it
concludes by a preponderance of the evidence that a subject attorney violated such a standard

intentionally or recklessly. Pursuant to OPR’s analytical framework, when OPR concludes

( 1) no clear and unambiguous standard governs the conduct in question or ( ) the subject did not

intentionally or recklessly violate the standard that governs the conduct, then it concludes that the

subject's conduct does not constitute professionalmisconduct. Insome cases , OPR may conclude

that a subject attorney's conduct does not satisfy the elements necessary for a professional

misconduct finding, but that the circumstances warrant another finding. In such cases , OPR may
conclude that a subject attorney exercised poor judgment, made a mistake, or otherwise acted

inappropriately under the circumstances. OPR may also determine that the subject attorney's

conduct was appropriate under the circumstances.
10

IV. ISSUESCONSIDERED

In this investigation, OPR considered two distinct sets of allegations. The first relates to

the negotiation, execution, and implementation of the NPA. The second relates to the
interactions with Epstein's victims and adherence to the requirements of the CVRA. The two sets

of issues are described below and are analyzed separately in this Report.

A. The Negotiation, Execution, and Implementationof the NPA

In evaluating whether any of the subjects committed professional misconduct, OPR

considered whether any of the NPA's provisions violated a clear or unambiguous statute,
professional responsibility rule or standard , or Department regulation or policy. Inparticular, OPR

considered whether the NPA violated standards relating to ( 1) charging decisions , (2) declination
of criminal charges, (3 ) deferred or non -prosecution agreements, (4 ) plea agreements, (5 ) grants
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appropriatestate attorneydisciplinaryauthority. Furthermore, findingsresultingfrom investigationsof the conduct

ofDepartmentattorneys, evenformeremployees, mayassist Departmentmanagersin supervisingfuturecases.
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of immunity, or (6) the deportation of criminal aliens. The potentially applicable standards that

OPR considered as to each of these issues are identified and discussed later in this Report. OPR

also examined whether the evidence establishes that any of the subjects were influenced to enter
into the NPA, or to include in the NPA terms favorable to Epstein, because of an improper motive,

such as a bribe, political consideration, personal interest, or favoritism. OPR also examined and

discusses in this Report significant events that occurred after the NPA was negotiated and signed

that shed additional light on the USAO’s handling of the Epstein investigation.

To address the district court’s adverse judicial findings, OPR assessed the manner, content,

and timing of the government’s interactions with victims both before and after the NPA was

signed, including victim notification letters issued by the USAO and the FBI and interviews

conducted by the USAO. OPR considered whether any of the subject attorneys violated any clear

and unambiguous standard governing victim consultation or notification. OPR examined the
government’s lack of consultation with the victims before the NPA was signed, as well as the

circumstances relating to the district court’s finding that the USAO affirmatively misled Epstein’s

victims about the status of the federal investigation after the NPA was signed.

V. OPR’S FINDINGSAND CONCLUSIONS

OPR evaluated the conduct of each subject and considered his or her individual role in
various decisions and events. Acosta, however, made the pivotal decision to resolve the federal

investigation of Epstein through a state-based plea and either developed or approved the terms of

the initial offer to the defense that set the beginning point for the subsequent negotiations that led

to the NPA. Although Acosta did not sign the NPA, he participated in its drafting and approved

it,with knowledge of its terms. During his OPR interview, Acosta acknowledged that he approved
the NPA and accepted responsibility for it. Therefore, OPR considers Acosta to be responsible for

the NPA and for the actions of the other subjects who implemented his decisions. Acosta’s overall

responsibility for the government’s interactions or lack of communication with the victims is less

clear, but Acosta affirmatively made certain decisions regarding victim notification, and OPR

evaluates his conduct with respect to those decisions.

With respect to all five subjects of OPR’s investigation, OPR concludes that the subjects

did not commit professional misconduct with respect to the development, negotiation, and

approval of the NPA. Under OPR’s framework, professional misconduct requires a finding that a

subject attorney intentionally or recklessly violated a clear and unambiguous standard governing
the conduct at issue. OPR found no clear and unambiguous standard that required Acosta to indict

Epstein on federal charges or that prohibited his decision to defer prosecution to the state.

Furthermore, none of the individual terms of the NPA violated Department or other applicable

standards.

As the U.S.Attorney, Acosta had the “plenaryauthority” under established federal law and

Department policy to resolve the case as he deemed necessary and appropriate, as long as his

decision was not motivated or influenced by improper factors. Acosta’s decision to decline to

B. The District Court’s ConclusionThat the USAO Violated the CVRA

A. Findings and Conclusions Relatingto the NPA

ix



initiate a federal prosecution of Epstein was within the scope of his authority, and OPR did not

find evidence that his decision was based on corruption or other impermissible considerations,

such as Epstein’s wealth, status, or associations. Evidence shows that Acosta resisted defense
efforts to have the matter returned to the state for whatever result state authorities deemed

appropriate, and he refused to eliminate the incarceration and sexual offender registration

requirements. OPR did not find evidence establishing that Acosta’s “breakfast meeting” with one

of Epstein’s defense counsel in October 2007 led to the NPA, which had been signed weeks earlier,

or to any other significant decision that benefited Epstein. The contemporaneous records show
that USAO managers’ concerns about legal issues, witness credibility, and the impact of a trial on

the victims led them to prefer a pre-charge resolution and that Acosta’s concerns about the proper

role of the federal government in prosecuting solicitation crimes resulted in his preference for a

state-based resolution. Accordingly, OPR does not find that Acosta engaged in professional

misconduct by resolving the federal investigation of Epstein in the way he did or that the other
subjects committed professional misconduct through their implementation of Acosta’s decisions.

Nevertheless, OPR concludes that Acosta’s decision to resolve the federal investigation

through the NPA constitutes poor judgment. Although this decision was within the scope of

Acosta’s broad discretion and OPR does not find that it resulted from improper factors, the NPA

was a flawed mechanism for satisfying the federal interest that caused the government to open its
investigation of Epstein. In Acosta’s view, the federal government’s role in prosecuting Epstein

was limited by principles of federalism, under which the independent authority of the state should

be recognized, and the federal responsibility in this situation was to serve as a “backstop” to state

authorities by encouraging them to do more. However, Acosta failed to consider the difficulties

inherent in a resolution that relied heavily on action by numerous state officials over whom he had
no authority; he resolved the federal investigation before significant investigative steps were

completed; and he agreed to several unusual and problematic terms in the NPA without the

consideration required under the circumstances. In sum, Acosta’s application of federalism

principles was too expansive, his view of the federal interest in prosecuting Epstein was too

narrow, and his understanding of the state system was too imperfect to justify the decision to use
the NPA. Furthermore, because Acosta assumed a significant role in reviewing and drafting the

NPA and the other three subjects who were supervisors left the USAO, were transitioning to other

jobs, or were absent at critical junctures, Acosta should have ensured more effective coordination

and communication during the negotiations and before approving the final NPA. The NPA was a

unique resolution, and one that required greater oversight and supervision than Acosta provided.

OPR further concludes that none of the subject attorneys committed professional

misconduct with respect to the government’s interactions with victims. The subjects did not have

a clear and unambiguous duty under the CVRA to consult with victims before entering into the
NPA because the USAO resolved the Epstein investigation without a federal criminal

charge. Significantly, at the time the NPA was signed, the Department did not interpret CVRA

rights to attach unless and until federal charges had been filed, and the federal courts had not

established a clear and unambiguous standard applying the CVRA before criminal charges were

brought. In addition, OPR did not find evidence that the lack of consultation was for the purpose
of silencing victims. Nonetheless, the lack of consultation was part of a series of government

B. Findings and Conclusions Relating to the Government’s Interactions with

Victims
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interactionswith victimsthat ultimatelyled to publicandcourt condemnationof the government’s

treatmentof the victims,reflectedpoorlyon the Departmentas a whole,and is contradictoryto the

Department’smissionto minimizethe frustrationand confusionthat victimsof a crime endure.

OPR determined that none of the subjects was responsible for communications sent to

certain victims after the NPA was signed that described the case as “under investigation” and that

failed to inform them of the NPA. The letters were sent by an FBI administrative employee who

was not directly involved in the investigation, incorporated standard form language used by the

FBI when communicating with victims, and were not drafted or reviewed by the subjects.
Moreover, the statement that the matter was “under investigation” was not false because the

government in fact continued to investigate the case in anticipation that Epstein would not fulfill

the terms of the NPA. However, the letters risked misleading the victims and contributed to victim

frustration and confusion by failing to provide important information about the status of the

investigation. The letters also demonstrated a lack of coordination between the federal agencies
responsible for communicating with Epstein’s victims and showed a lack of attention to and

oversight regarding communication with victims.

After the NPA was signed, Acosta elected to defer to the State Attorney the decision

whether to notify victims about the state’s plea hearing pursuant to the state’s own victim’s rights

requirements. Although Acosta’s decision was within his authority and did not constitute
professional misconduct, OPR concludes that Acosta exercised poor judgment when he failed to

make certain that the state intended to and would notify victims identified through the federal

investigation about the state plea hearing. His decision left victims uninformed about an important

proceeding that resolved the federal investigation, an investigation about which the USAO had

communicated with victims for months. It also ultimately created the misimpression that the
Department intentionally sought to silence the victims. Acosta failed to ensure that victims were

made aware of a court proceeding that was related to their own cases, and thus he failed to ensure

that victims were treated with forthrightness and dignity.

OPR concludes that the decision to postpone notifying victims about the terms of the NPA

after it was signed and the omission of information about the NPA during victim interviews and
conversations with victims’ attorneys in 2008 do not constitute professional misconduct.

Contemporaneous records show that these actions were based on strategic concerns about creating

impeachment evidence that Epstein’s victims had financial motives to make claims against him,

evidence that could be used against victims at a trial, and were not for the purpose of silencing

victims. Nonetheless, the failure to reevaluate the strategy prior to interviews of victims and
discussions with victims’ attorneys occurring in 2008 led to interactions that contributed to

victims’ feelings that the government was intentionally concealing information from them.

After examining the full scope and context of the government’s interactions with victims,

OPR concludes that the government’s lack of transparency and its inconsistent messages led to

victims feeling confused and ill-treated by the government; gave victims and the public the
misimpression that the government had colluded with Epstein’s counsel to keep the NPA secret

from the victims; and undercut public confidence in the legitimacy of the resulting agreement. The

overall result of the subjects’ anomalous handling of this case understandably left many victims

feeling ignored and frustrated and resulted in extensive public criticism. In sum, OPR concludes
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that the victims were not treated with the forthrightness and sensitivity expected by the

Department.

VI. ORGANIZATIONOF THE REPORT

The Report is divided into three chapters. In Chapter One, OPR describes the relevant

federal, state, and local law enforcement entities involved in investigating Epstein’s criminal

conduct, as well as the backgrounds of the five subjects and their roles in the events in question.

OPR provides a brief profile of Epstein and identifies the defense attorneys who interacted with

the subjects.

In Chapter Two, OPR sets forth an extensive account of events relating to the federal

investigation of Epstein. The account begins with the initial complaint in March 2005 by a young

victim and her parents to the local police—a complaint that launched an investigation by local law

enforcement authorities—and continues through the mid-2006 opening of the federal

investigation; the September 2007 negotiation and signing of the NPA; Epstein’s subsequent
efforts to invalidate the NPA through appeals to senior Department officials; Epstein’s June 2008

guilty plea in state court; and, finally, efforts by the AUSA to ensure Epstein’s compliance with

the terms of the NPA during his incarceration and until his term of home detention ended in July

2010. After describing the relevant events, OPR analyzes the professional misconduct allegations

relating to the decisions made regarding the development and execution of the NPA. OPR
describes the relevant standards and sets forth its findings and conclusions regarding the subjects’

conduct.

ChapterThree concernsthe government’sinteractionswith victims and the district court’s

findings regarding the CVRA. OPR describes the relevant events and analyzes the subjects’

conduct in light of the pertinent standards.

OPR sets forth the extensivefactual detail providedin ChaptersTwo and Three, including

internal USAO and Department communications,because doing so is necessary for a full

understandingof the subjects’actionsand of the basesfor OPR’sconclusions.
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I. THE FEDERALAND LOCAL LAW ENFORCEMENTAGENCIES

The Department of Justice (Department) is a cabinet-level executive branch department
headed by the United States Attorney General. The stated mission of the Department is to enforce

federal law and defend the interests of the United States; ensure public safety; provide federal

leadership in preventing and controlling crime; seek just punishment for those guilty of unlawful

behavior; and ensure the fair and impartial administration of justice. The Department enforces

federal criminal law through investigations and prosecutions of violations of federal criminal
statutes. It also engages in civil litigation. During the period relevant to this Report, the

Department had approximately 110,000 employees in 40 components. The Department’s

headquarters are in Washington, D.C., and it conducts most of its work through field locations

around the nation and overseas.

The prosecution of federal criminal laws is handled primarily through 94 U.S. Attorney’s
Offices, each headed by a presidentially appointed (with advice and consent of the U.S. Senate)

U.S. Attorney who has independent authority over his or her office but is overseen by the Attorney

General through the Deputy Attorney General.1 The Department’s Criminal Division, headed by

an Assistant Attorney General, includes components with specialized areas of expertise that also

prosecute cases, assist in the prosecutions handled by U.S. Attorney’s Offices, and provide legal
expertise and policy guidance. Among the Criminal Division components mentioned in this

Report are the Appellate Section, the Office of Enforcement Operations, the Computer Crime and

Intellectual Property Section, and, most prominently, the Child Exploitation and Obscenity Section

(CEOS).

CEOS, based in Washington, D.C., comprises attorneys and investigators who specialize
in investigating and prosecuting child exploitation crimes, especially those involving technology,

and they assist U.S. Attorney’s Offices in investigations, trials, and appeals related to these

offenses. CEOS provides advice and training to federal prosecutors, law enforcement personnel,

and government officials. CEOS also works to develop and refine proposals for prosecution

policies, legislation, government practices, and agency regulations.

The U.S. Attorneys’Manual(USAM)(revisedin 2018 and renamedthe Justice Manual)

is a compilationof Departmentrules,policies,and guidancegoverningthe conductof Department

employees. It includesrequirementsfor approvalby, or consultationwith, the CriminalDivision

1 Two U.S. Attorney’s Offices, in the judicial districts of Guam and of the Northern Mariana Islands, are

headed by a single U.S. Attorney. The Attorney General and the U.S. District Court have authority to appoint acting

and interim U.S. Attorneys.

A. TheDepartmentof Justice,the U.S.Attorney’sOfficefor the SouthernDistrict

of Florida,andthe FederalBureauof Investigation
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or other divisions having responsibility for specific criminal enforcement, such as the Civil Rights

Division. In this Report, OPR applies the USAMprovisions in effect at the relevant time.

During the period most relevant to this Report, the Attorney General was Michael

Mukasey, the Deputy Attorney General was Mark Filip,and the Assistant Attorney General for

the CriminalDivisionwas Alice Fisher. The Chief of CEOSwas Andrew Oosterbaan.

The U.S. Attorney’s Office for the Southern District of Florida (USAO) handles federal

matters in the Southern District of Florida judicial district, which covers the counties of Miami-

Dade, Broward, Monroe, Palm Beach, Martin, St. Lucie, Indian River, Okeechobee, and
Highlands, an area of over 15,000 square miles. During the period relevant to this Report, the

USAO had a staff of approximately 200 Assistant U.S. Attorneys (AUSAs) and 200 support

personnel. The main office is in Miami; staffed branch offices are located in Fort Lauderdale,

West Palm Beach (covering Palm Beach County), and Fort Pierce; and an unstaffed branch office

is located in Key West. The West Palm Beach USAO office is approximately 70 miles from the
Miami office. The USAO is headed by the U.S. Attorney; the second-in-command is the First

Assistant U.S. Attorney (FAUSA), who serves as principal advisor to the U.S. Attorney and

supervises all components of the USAO, including the Criminal, Civil, and Appellate Divisions,

each of which is headed by a Chief. During the period relevant to this Report, the West Palm

Beach office consisted of two criminal sections and was headed by a Managing AUSA.

The Federal Bureau of Investigation (FBI) is the principal federal law enforcement agency

and is part of the Department. It maintains field offices that work with U.S. Attorney’s Offices.

The FBI field office in Miami, headed by a Special Agent in Charge, has satellite offices, known

as Resident Agencies, one of which is located inWest Palm Beach and covers Palm Beach County.

The Epstein investigation was handled by Special Agents assigned to a particular West Palm Beach
Resident Agency squad, headed by a Supervisory Special Agent. FBI responsibility for advising

crime victims of their rights and of victim services available to them is handled by non-agent

Victim Specialists.

The following chart shows the Department’s organizational structure during the period

relevant to this Report:
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B. The State and Local Law Enforcement Agencies

Florida state criminal prosecutions are primarily managed by an Office of State Attorney

in each of the state's 20 judicial circuits, headed by a State Attorney who is elected to a four- year
term . Palm Beach County constitutes the 15th Judicial Circuit. Barry Krischer was the elected

State Attorney for that circuit from 1992 until January 2009. During the period relevant to this

Report, the Palm Beach County State Attorney's Office, based in the City of West Palm Beach,

had more than 100 attorneys and several investigators, and a Crimes Against Children Unit headed
by Assistant State Attorney Lanna Belohlavek.

The incorporated Town of Palm Beach occupies the coastal barrier island off the city of

West Palm Beach. Its law enforcement agency is the Palm Beach Police Department (PBPD).
MichaelReiter, who joined the PBPD in 1981, served as PBPD Chief from 2001to February 2009

The Palm Beach County Sheriff's Office (PBSO), based in the City ofWest PalmBeach, is

the largest law enforcement agency in the county . Through its Department of Corrections, the

PBSO operates the Main Detention Center and, during the period relevant to this Report, housed
minimum -security detainees, including those on work release, at its Stockade facility. The current

Sheriff has served continuously since January 2005 .

II. THESUBJECTATTORNEYSANDTHEIRROLESINTHEEPSTEINCASE

R. Alexander Acosta was appointed Interim U.S. Attorney for the Southern District of
Florida in June 2005, at age 36. In June 2006, President George W. Bush formally nominated

Acosta , and after Senate confirmation , Acosta was sworn in as the U.S. Attorney inOctober 2006 .

After graduating from law school, Acosta served a federal appellate clerkship; an 18 -month

term as an associate at the firm ofKirkland & Ellis inWashington, D.C.; approximately four years

as a policy fellow and law school lecturer; and nearly two years as a Deputy Assistant Attorney

General in the Department's Civil Rights Division. He was presidentially appointed in 2002 as a
member of the National Labor Relations Board, and in 2003 as Assistant Attorney General in

charge of the Department's Civil Rights Division, where he served from August 2003 until his

appointment as Interim U.S. Attorney , and where he oversaw , among other things, the prosecution
of human trafficking and child sex -trafficking cases. As U.S. Attorney, Acosta's office was in the

USAO's Miami headquarters, although he traveled to the USAO's branch offices.

During Acosta’s tenure as U.S. Attorney, the USAO initiated the federal investigation of
Epstein, engaged in plea discussions with Epstein's counsel and negotiated the federal non
prosecution agreement (NPA) that is the subject of this Report. Acosta made the decision to
resolve the federal investigation into Epstein's conduct by allowing Epstein to enter a state plea .
Acosta was personally involved inthe negotiations that led to the NPA, reviewed various iterations
of the agreement, and approved the final agreement signed by the USAO. Acosta continued to
provide supervisory oversight and to have meetings and other communications with Epstein's
attorneys during the nine -month period between the signing of the NPA on September 24 , 2007,
and Epstein's entry ofguilty pleas instate court pursuant to the terms ofthe agreement, on June 30,
2008. On December 8 , 2008 , after the presidential election and while Epstein was serving his state
prison sentence , Acosta was formally recused from all matters involving the law firm of
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Kirkland & Ellis,which was representing Epstein, because Acosta had begun discussions with the

firm about possible employment.

After leavingthe USAOin June2009,Acosta becamethe Deanof the FloridaInternational
UniversityCollege of Law. In April 2017,Acosta became the U.S. Secretary of Labor,but he

resignedfrom that post effectiveJuly19,2019,followingpubliccriticismof the USAO’shandling

of the Epsteincase.

Jeffrey H. Sloman joined the USAO in 1990 as a line AUSA. In 2001, he became Deputy

Chief of the USAO’s Fort Lauderdale branch office Narcotics and Violent Crimes Section, and in
2003, became the Managing AUSA for that branch office. In early 2004, Sloman was appointed

Chief of the USAO’s Criminal Division. In October 2006, Sloman became the FAUSA, and

Sloman’s office was located with Acosta’s in the Miami office’s executive suite.

As FAUSA, Sloman was responsible for supervising the Civil, Criminal, and Appellate

Divisions, and he was part of the supervisory team that oversaw the Epstein investigation.
Although Sloman had relatively little involvement in the decisions and negotiations that led to the

NPA and did not review it before it was signed, he personally negotiated an addendum to the NPA,

which he signed on behalf of the USAO in October 2007. After subordinates Matthew Menchel

and Andrew Lourie left the USAO, Sloman directly engaged with the line AUSA, Marie Villafaña,

on Epstein matters, and participated in meetings and other communications with defense counsel.
After Acosta was formally recused from the Epstein matter in December 2008, Sloman became

the senior USAO official supervising the matter. When Acosta left the USAO, Sloman became

the Acting U.S. Attorney for the Southern District of Florida, and in January 2010, the Attorney

General appointed Sloman to be the Interim U.S. Attorney for the district. Sloman left the USAO

to enter private practice in June 2010.

Matthew I.Menchel joined the USAO in 1998 after having served as a New York County

(Manhattan) Assistant District Attorney for 11years. After several years as a line AUSA, Menchel

became Chief of the USAO’s Major Crimes Section. In October 2006, Menchel became the Chief

of the USAO’s Criminal Division, based in Miami. As Criminal Division Chief, Menchel was

part of the supervisory team that oversaw the Epstein investigation, and he participated in meetings
and other communications with defense counsel. Menchel participated in the decision to extend a

two-year state-based plea proposal to Epstein and communicated it to the defense. Shortly after

that plea offer was extended to Epstein in early August 2007, and before the precise terms of the

NPA were negotiated with defense counsel, Menchel left the USAO to enter private practice.

Andrew C.Lourie joined the USAO as a line AUSA in1994, after having served for three
years as an AUSA in New Jersey. During his 13-year tenure at the USAO, Lourie served two

terms on detail as the Acting Chief of the Department’s Criminal Division’s Public Integrity

Section, first from September 2001 until September 2002, and then from February 2006 until July

2006. Between those two details, and again after his return to the USAO in July 2006, Lourie was

a Deputy Chief of the USAO’s Criminal Division, serving as the Managing AUSA for the West
Palm Beach branch office. Lourie was part of the supervisory team that oversaw the Epstein

investigation and negotiated the NPA, participating in meetings and other communications with

defense counsel. During September 2007, while the NPA was being negotiated, Lourie

transitioned out of the USAO to serve on detail as the Principal Deputy Assistant Attorney General
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for the Department’sCriminalDivision,a positionin whichhe servedas Chiefof Staff to Assistant

Attorney General Alice Fisher. Lourie left the Department in February 2008 to enter private

practice.

Ann Marie C. Villafaña joined the USAO in September 2001 as a line AUSA. She served

in the Major Crimes Section in Miami until January 2004, when she transferred to the West Palm

Beach branch office. Villafaña handled the majority of the child exploitation cases in West Palm

Beach, along with other criminal matters. In 2006, she was designated as the USAO’s first

coordinator for Project Safe Childhood, a new Department initiative focusing on child sexual
exploitation and abuse.2

In2006, Villafaña assumed responsibility for the Epstein investigation. As the line AUSA,

Villafaña handled all aspects of the investigation. Villafaña determined the lines of inquiry to

pursue, identified the witnesses to be interviewed, conducted legal research to support possible

charges, and sought guidance from others at the USAO and in the Department. Villafaña, along
with the FBI case agents and the FBIVictim Specialist, had direct contact with Epstein’s victims.

She handled court proceedings related to the investigation. She drafted a prosecution

memorandum, indictment, and related documents, and revised those documents in response to

comments from those in her supervisory chain of command. Villafaña participated in meetings

between members of the USAO and counsel for Epstein, and prepared briefing materials for
management in preparation for those meetings and in response to issues raised during those

meetings. Although Acosta made the decision to utilize a non-prosecution agreement to resolve

the federal investigation and approved the terms of the NPA, Villafaña was the primary USAO

representative negotiating with defense counsel and drafting the language of the NPA, under her

supervisors’ direction and guidance, and she signed the NPA on behalf of the USAO. Thereafter,
Villafaña monitored Epstein’s compliance with the NPA and addressed issues relating to his

conduct. After two victims pursued a federal civil lawsuit seeking enforcement of their rights

under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771 (“the CVRA litigation” or “the

CVRA case”), in July 2008, Villafaña served as co-counsel to the lead attorney representing the

USAO until February 2019, when the USAO was recused from handling the litigation.3 Villafaña
left the USAO in August 2019 to join another federal government agency.

The following chart shows the USAO positions filled by the subjects, or other USAO

personnel, during the period of the Epstein investigation.

2 Project Safe Childhood is a nationwide initiative launched by the Department in May 2006 to combat the

growing epidemic of technology-facilitated child sexual exploitation and abuse. Led by the U.S.Attorneys’ Offices
and CEOS, Project Safe Childhood marshals federal, state, and local resources to locate, apprehend, and prosecute

individuals who exploit children via the internet,as well as to identify and rescue victims.

3 After the district court issued its February 21,2019 opinion finding misconduct on the part of the government,

the Department re-assigned the CVRA case to the U.S. Attorney’s Office for the Northern District of Georgia.
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III JEFFREY EPSTEINAND HIS DEFENSEATTORNEYS

A. Jeffrey Epstein

Jeffrey Epstein was born in Brooklyn, New York, in 1953.4 Although he did not graduate

from college, he taught physics and mathematics to teens at an elite private school in Manhattan
from 1974 until 1976. Through connections made at the school , he was hired the Wall Street

firm of Bear Stearns, where he rose from junior assistant to a floor trader to become a limited
partner before leaving in 1981. An enigmatic individual whose source ofwealth was never clear,

Epstein reportedly provided wealth management and advisory services to a business entrepreneur
through whom Epstein acquired a mansion inmidtown Manhattan, where he resided. Inthe early

1990s, Epstein acquired a large residence in Palm Beach, Florida. He also owned a private island
in the U.S. Virgin Islands, a ranch in New Mexico, and a residence inParis, France. He traveled

among his residences in a private Boeing 727 jet .

Epstein reportedly was an investor, founder, or principal in myriad businesses and other
entities, in numerous locations. Although frequently referred to as a billionaire, the sources and

extent of his wealth were never publicly established during his lifetime. associated with
prominent and wealthy individuals from business, political , academic , and social circles , and

engaged in substantial philanthropy. Epstein maintained a large corps of employees, including

housekeeping staff and pilots, as well as numerous female personal assistants , several of whom
traveled with him.

B. Epstein's Defense Attorneys

Jeffrey Epstein employed numerous criminal defense attorneys in responding to the
allegations that he had coerced girls into engaging in sexual activity with him at his Palm Beach,
Florida estate . As different law enforcement entities became involved in investigating the
allegations, he added attorneys having particular relevant knowledge of, or connections with those

entities . At the outset of the state investigation , Epstein retained nationally prominent Miami
criminal trial attorney Roy Black. He was also represented by a local criminal defense attorney
who was a former Palm Beach County Assistant State Attorney , and by nationally prominent
Harvard Law School professor and criminal defense attorney Alan Dershowitz, who was a self
described close friend of Epstein. After initial plea negotiations with the State Attorney's Office ,
Epstein replaced the local attorney with Jack Goldberger , a prominent West Palm Beach criminal
defense attorney whose law partner was married to the Assistant State Attorney handling the
Epstein case; once Epstein hired Goldberger, the Assistant State Attorney was removed from the
Epstein case on the basis of that conflict of interest . Another prominent attorney who began
representing Epstein during the state investigation was New York City attorney Gerald Lefcourt,

4

Epstein'sbackgroundhas beenextensivelyresearchedandreportedinthe media. See, e.g., LandonThomas

Jr., JeffreyEpstein: InternationalMoneymanofMystery, York, Oct. 28, 2002; VickyWard, “ The TalentedMr.
Epstein, ” VanityFair, Mar.2003; James Barron, “ Who IsJeffreyEpstein? An OpulentLife, CelebrityFriendsand
LuridAccusations, York Times, July 9, 2019; LisetteVoytko, “ JeffreyEpstein'sDarkFaçadeFinallyCracks, ”

Forbes, July 12, 2019.

5

AfterEpstein'sdeath, his net worth was estimatedto be approximately$577 million, based on his willand
trust documents. https://time.com/5656776/jeffrey-epstein-will-estate/.

8



whose law firm website cites his “nationalreputationfor the aggressivedefense” of “high- profile
defendants in criminalmatters.”

In late 2006, after the USAO opened its investigation Epstein hired Miami criminal

defense attorneys who were former AUSAs . One, Guy Lewis, had also served as the U.S.
Attorney for the Southern District ofFlorida and as Director of the Department's Executive Office

for United States Attorneys, the component charged with providing close liaison between the

Department and the U.S. Attorneys. Another , Lilly Ann Sanchez, had served in the USAO and
as a Deputy Chief in the Major Crimes Section before leaving in 2005. In August 2007,

immediately after the USAO offered the terms that ultimately led to the NPA, two attorneys from
the firm of Kirkland & Ellis, one of the largest law firms in the country , contacted the USAO

Epstein's behalf: Kenneth Starr, former federal judge and Solicitor General, who was serving as

Dean ofPepperdine University School of Law while of counsel to the firm ; and Jay Lefkowitz , a

litigation partner who had served in high-level positions in the administrations of Presidents
George H.W. Bush and George W. Bush. They were joined by nationally prominent Boston

criminal defense attorney Martin Weinberg. After the NPA was signed , former U.S. Attorney

Joe D. Whitley joined the defense team, as did the former Principal Deputy Chief of CEOS and
another former Attorney, who was also a retired federal judge .
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CHAPTER TWO

THENON-PROSECUTIONAGREEMENT

PARTONE: FACTUALBACKGROUND

OVERVIEW

In the following sections in this chapter, the Office of Professional Responsibility (OPR)

details the significant events leading to, and during, the federal investigation of Epstein; the
negotiation and signing of the NPA; and the defense’s subsequent nine -month effort to stop the

NPA from taking effect. OPR also describes more briefly the events occurring after Epstein pled
guilty in state court, as the USAO sought to hold him to the terms of the agreement. In describing

events , OPR relies heavily on contemporaneous documents, particularly emails.
instances, the emails not only describe meetings and identify the participants, but also set forth the
issues under discussion, the alternatives considered, and the basis for certain decisions . When

helpful to explain the actions taken by the subjects, OPR also includes the subjects' explanations

as provided in their written responses to , or interviews with OPR, or explanations provided by
witnesses.

In many

A timeline of keyevents is set forth on the followingpage.

II. MARCH 2005 MAY 2006 EPSTEIN IS INVESTIGATED BY THE PALM

BEACH POLICE DEPARTMENT AND THE PALM BEACH COUNTY STATE
ATTORNEY'S OFFICE

The InitialAllegations and the PBPD Investigation

InMarch 2005, the parents of a 14-year-oldgirl reported to the PBPD that a man had paid
their daughter $ 300 to give him a massage in his Palm Beach home. The PBPD began
investigatingEpstein, identified as the recipientof the massage, and two ofhis personalassistants,
who were also implicatedby the complainant. The investigationsoon expanded beyondthe initial

claim, to encompass allegations that during 2004 and 2005, Epstein, through his female assistants

6
As previouslynoted, “ girls” refers to females underthe age of 18. Epstein'scontacts with girls and young

women previouslyhad come to the attentionofthe PBPD. InMarch2004, a PBPDofficer documenteda telephone

complaint that a 17-year-old girl had been givingEpsteintopless massagesat his residence for several months for
$200 per massage. The girlclaimedthat therewerenudephotosofothergirlsthroughoutEpstein'shomeandoffered

to cooperatewith a police investigation. The PBPDreport relatingto this complaintdescribedthe informationas
“ unverified,” and it was not pursued.

OnNovember28 2004, the policereceivedandrecordedinformationthat youngwomenhadbeen observed

comingandgoingfromEpstein'sresidence. The police suspectedEpsteinwas procuringprostitutes, but becausethe

PBPD did not have evidence that the women seen entering Epstein'shome were minors, and typically did not
investigateprostitutionoccurringinprivateresidences, it didnotopen an investigationinto the matter.
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and some of the victims as well, regularly recruited local high-school- age girls to give him
massages in his home that, in some cases, led to sexual activity.

Through their interviews with victims , the police learned more about Epstein's conduct.

Some girls had only one encounter with Epstein, while others had many encounters with him. The

nature of the massages varied. According to victims , some girls remained fully clothed while they
massaged Epstein, some wore nly their underwear, and some were fully nude. Victims stated

that during these massages, Epstein masturbated himself. Some victims alleged that he touched
them during the massage, usually fondling their breasts or touching their vaginas directly or

through their clothing. Some victims reported that Epstein used a vibrator to masturbate them, and

some stated that he digitally penetrated them. Some victims who stated that they saw him more

often alleged that Epstein engaged in oral and vaginal sex with them. According to one victim, an

Epstein female assistant participated, on at least one occasion, in sexual activity with the victim at
Epstein's direction .

Although the allegations varied in the specific details, for the most part they were consistent

in describing a general pattern of conduct by Epstein and several ofhis assistants. According to
the information provided to, and evidence gathered by, the PBPD, Epstein's assistants scheduled

up to three massage appointments each day, often contacting the girls to make an appointment
while Epstein was en route to PalmBeach from one ofhis other residences . Typically, when a girl

arrived at Epstein's home for a massage, she was taken upstairs to the master bedroom and

bathroom area by one ofEpstein's assistants, who set up a massage table and massage oils . When
the assistant left the room, Epstein entered , wearing only a robe or a towel. After removing his

clothing, Epstein lay face down and nude on the massage table, instructed the girl to remove her

clothing, and then explained to her how he wished her to perform the massage . During the

massage , Epstein masturbated himself, often while fondling the girl performing the massage.
When Epstein climaxed , the massage was over. Usually , Epstein paid the girl $200 for the

massage, and ifshe had notbeen to his before, Epstein asked for her phone number to contact

her in the future. Epstein encouraged the girls who performed these massages to find other girls
interested in performing massages for him, and promised that if a girl brought a friend along to

perform a massage , each girl would receive $200 . Several of the victims acknowledged to the
PBPD that they had recruited other girls on Epstein's behalf.

The evidence regarding Epstein's knowledge of the girls ' ages was mixed. Some girls who
recruited other girls reportedly instructed the new recruits to tell Epstein, ifasked, that they were
over 18 years old. However, some girls informed the PBPD that they told Epstein their real ages.

Police were able to corroborate one girl's report that Epstein sent flowers to her at her highschool

after she performed ina school play. Inaddition, an employee ofEpstein told the PBPD that some

of the females who came to Epstein's residence appeared to be underage.

Epsteinwas aware of the PBPD investigationalmost from the beginning. He retainedlocal
criminal defense counsel, who in turn hired private investigators. In October 2005, the PBPD,
with the assistance of the State Attorney's Office, obtained a search warrant for Epstein's
residence. When police arrived at Epstein's home on October 20, 2005, to execute the warrant,

7

Accordingto the PBPDrecords, investigatorsobtainedno allegationsor evidencethat any personother than
this femaleassistantparticipatedinthe sexualactivitywith the girls.
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they found computer monitors and keyboards in the home, as well as disconnected surveillance

cameras, but the computer equipment itself — including video recordings and other electronic

storage media were gone. Nonetheless, the PBPDretrieved some evidence from Epstein's home,

including notepads on which Epstein's assistants documented messages from many girls over a

two-year span returning phone calls to confirm appointments. The police also found numerous
photographs ofnaked young females of indeterminate age . Police photographs taken ofthe interior

of Epstein's home corroborated the victims ' descriptions to police of the layout of the home and

master bedroom and bathroom area . The police also found massage tables and oils, one victim's

high school transcript, and items the police believed to be sex toys .

B. The StateAttorney'sOfficeDecidesto Presentthe Case to a State GrandJury

State Attorney Barry Krischer explained to OPR that the Epstein case was unusual in that

police brought the case to his office without having made an arrest. Krischer was unfamiliar with

Epstein, and the case was assigned to the Crimes Against Children Unit. PBPD Chief Michael

Reiter stated in a 2009 civil deposition that when the PBPD initially brought the case to the State
Attorney's Office in 2005, Krischer was supportive of the investigation and told Reiter, “ Let's go

for it,” because, given the nature of the allegations, Epstein was somebody we have to stop . ”

Krischer told OPR, however, that both the detectives and the prosecutors came to recognize that
“ there were witness problems.”

Assistant State Attorney and Crimes Against Children Unit Chief Lanna Belohlavek told

OPR that she and an experienced Assistant State Attorney who initially worked with her on the

case “ were at a disagreement with the PBPD “ over what the state ... could ethically charge.

According to Belohlavek, she did not believe the evidence the police presented would satisfy the

elements of proofrequired to charge Epstein with the two felony crimes the police wanted filed,

unlawful sexual activity with a minor ( Florida Statute 794.05( 1) and lewd and lascivious
molestation of a minor (Florida Statute 800.04(5 )) , and the police “were not happy with that.

In addition, victims had given contradictory statements to police, and the original complainant,

who could have supported a charge requiring sexual offender registration, recanted her allegation

of sexual contact. Belohlavek offered Epstein a resolution that would result ina five- year term of

probation , which he rejected.

Records publicly released by the State Attorney's Office show that, beginning in early
2006, attorneys for Epstein sought to persuade the state prosecutors to allow Epstein to plead “ no

contest rather than guilty. To that end, the defense team aggressively investigated victims and
presented the State Attorney's Office with voluminous material in an effort to undermine some of

the victims credibility, including criminal records, victims ' social media postings (such as
MySpace pages) about their own sexual activity and drug use, and victim statements that appeared

to undercut allegations of criminal activity and Epstein's knowledge of victims' ages. Krischer

8

Belohlavek stated that she did not consider charging procurement of a minor for prostitution — the charge
Epstein ultimately pled to pursuant to the NPA — because the police had not presented it.

9

In April 2006, the State Attorney's Office offered Epstein an opportunity to plead guilty to the third degree

felonyofaggravated assaultwith the intent to commit a felony, withadjudicationwithheld and five years of probation
with no unsupervisedcontact with minors.
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told OPR that Epstein’s local counsel brought attorney Alan Dershowitz to see Krischer and the

Assistant State Attorney, but Dershowitz was “overly aggressive” and threatened, “We’re going

to destroy your witnesses; don’t go to court because we’re going to destroy those girls.” According
to Krischer, Dershowitz so “tainted the waters” that Epstein also hired local attorney Jack

Goldberger, with whom Krischer had “a working relationship.” Because the husband of the

Assistant State Attorney was Goldberger’s law partner, Belohlavek recused the Assistant State

Attorney to remove “even the appearance of any kind of conflict” of interest, and Belohlavek took

over the case. Goldberger, together with Gerald Lefcourt, a nationally known New York criminal
defense attorney also representing Epstein, then directed their efforts at Belohlavek and Krischer

to dissuade the office from prosecuting Epstein, largely by attacking the credibility of the victim

witnesses.

Meanwhile, the State Attorney’s Office took the unusual step of preparing to present the

case to a grand jury. Krischer told OPR that under state law as it existed until changed in 2016,
his office prosecuted minors as young as 14 for prostitution.10 The possibility that Epstein’s

victims themselves could have been prosecuted caused “great consternation within the office,” and

according to Krischer, resulted in the decision to put the case before the grand jury.11 Belohlavek

told OPR that her office took the allegations against Epstein “seriously, because . . . it was an

organized scheme to involve young girls by offering them money. And I wouldn’t say that we . . .
thought they were prostitutes . . . [but] I think there was solicitation.” However, she said, although

Epstein’s “behavior was reprehensible, . . . I’m limited by . . . the state statutes as to what I can

charge.” Krischer told OPR, “There were so many issues involving the victim-witnesses that to

my mind, in consultation with my [prosecutors], the only way to achieve, to my mind, real justice

was to present the case to the grand jury and not to direct-file” criminal charges against Epstein.

Federal criminal procedure requires that a felony charge—that is, any charge punishable

by imprisonment for one year or more—be brought by a grand jury unless waived by a defendant.12

Under Florida law, however, a grand jury is required to bring criminal charges only in a death

penalty case.13 For all other cases, a State Attorney has concurrent authority to file criminal
charges by means of a document called an “information” or to seek a grand jury indictment.

Although Florida criminal cases are routinely charged by information, state grand juries are often

utilized in sensitive or high-profile cases, such as those involving allegations of wrongdoing by

public officials.14 Florida grand jury proceedings are subject to strict secrecy rules that, among

10
Belohlavek told OPR that prostitution was a misdemeanor charge, and she did not handle misdemeanors.

11 Because the Florida Department of Law Enforcement investigation into the State Attorney’s Office’s

handling of the Epstein case was pending at the time OPR interviewed Krischer, he declined to further explain to OPR

his office’s prosecutive decisions.

12 U.S. Const.amend.V; Fed.R.Crim.P.7(a), (b). The sole exceptionunder the rule is felony criminal

contempt,whichneednot be chargedby indictment.Fed.R.Crim.P.7(a)(1).

13
Fla. Const. Art. I,§ 15(a).

14 The Florida Bar,The Grand Jury, Reporters Handbook – The Grand Jury, available at https://www floridabar.

org/news/resources/rpt-hbk/rpt-hbk-13/.

C. Florida State Procedure for BringingCriminal Charges
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other things, prohibit anyone from being present while grand jurors deliberate and vote, and

proscribe the release of the notes, records, and transcripts of a grand jury.15

In 2006, PBPD Chief Reiter perceived that Krischer’s attitude had changed and, according

to Reiter’s statements in his 2009 deposition, Krischer said that he did not believe the victims were

credible. Reiter was disturbed when Krischer suggested that the PBPD issue a notice for Epstein

to appear in court on misdemeanor charges, leading Reiter to begin questioning Krischer’s
objectivity and the State Attorney’s Office’s approach to the case. As Reiter explained in his

deposition:

On May 1, 2006, Reiter submitted to Krischer probable cause affidavits and a case filing

package relating to Epstein, one of his personal assistants, and a young local woman whom Epstein
first victimized and then used to recruit other girls. In his transmittal letter, which was later made

public, Reiter criticized Krischer, noting that he found the State Attorney’s Office’s “treatment of

these cases [to be] highly unusual.”16 Reiter urged Krischer “to examine the unusual course that

your office’s handling of this matter has taken” and to consider disqualifying himself from

prosecuting Epstein.17

III. THE FBI AND THE USAO INVESTIGATEEPSTEIN, AND THE DEFENSE

TEAMENGAGESWITH THE USAO

In early 2006, a West Palm Beach FBI Special Agent who worked closely with

AUSA Ann Marie Villafaña on child exploitation cases—and who is referred to in this Report as

“the case agent”—mentioned to Villafaña in “casual conversations” having learned that the PBPD
was investigating a wealthy Palm Beach man who recruited minors for sexual activity. The case

agent told Villafaña that the PBPD had reached out to the FBI because the State Attorney’s Office

was considering either not charging the case or allowing the defendant to plead to a misdemeanor

15
Fla. Stat. § 905.27 (2007).

16
See Larry Keller, “Palm Beach chief focus of fire in Epstein case,” Palm Beach Post, Aug. 14, 2006.

17 As noted, Krischer generally declined in his OPR interview to explain his office’s prosecutive decisions;

however, regarding allegations of favoritism to Epstein’s defense counsel, Krischer told OPR, “I just don’t play that

way.”

D. PBPDChief Reiter Becomes Concerned with the State Attorney’s Office’s

Handlingof the State Investigationand Seeks a FederalInvestigation

A. May 2006 – February2007: The Federal InvestigationIs Initiated,and the

USAOOpensa Case File

This was a case that I felt absolutely needed the attention of the State

Attorney’s Office, that needed to be prosecuted in state court. It’s

not generally something that’s prosecuted in a federal court. And I
knew that it didn’t really matter what the facts were in this case, it

was pretty clear to me that Mr. Krischer did not want to prosecute

this case.
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charge. Villafaña suggested meeting with the PBPD, but the case agent explained that before

formallypresentingthe case to the FBI,the PBPDwanted to see how the State Attorney’sOffice

decidedto charge Epstein.

In May 2006, the lead Detective handling the state’s investigation met with Villafaña and

the FBI case agent to summarize for them the information learned during the state’s

investigation.18 At the time, neither Villafaña nor the case agent had heard of Epstein or had any

knowledge of his background.

According to Villafaña, during this meeting, the Detective expressed concern that “pressure

had been brought to bear on . . . Krischer by Epstein’s attorneys,” and he and Chief Reiter were

concerned the state would charge Epstein with only a misdemeanor or not at all.19 The Detective

explained that the defense had hired private investigators to trail Reiter and the Detective, had

raised claims of various improprieties by the police, and, in the view of the PBPD, had orchestrated
the removal of the Assistant State Attorney initially assigned to handle the matter, who was viewed

as an aggressive prosecutor, by hiring a defense attorney whose relationship with the Assistant

State Attorney created a conflict of interest for the prosecutor. Further, given the missing computer

equipment and surveillance camera videotapes, the Detective believed Epstein may have been

“tipped off” in advance about the search warrant.

During the meeting, Villafaña reviewed the U.S. Code to see what federal charges could

be brought against Epstein. She focused on 18 U.S.C. §§ 2422 (enticement of minors into

prostitution or other illegal sexual activity and use of a facility of interstate or foreign commerce

to persuade or induce a minor to engage in prostitution or other illegal sexual activity) and 2423

(travel for purposes of engaging in illegal sexual conduct). As they discussed these charges, the
Detective told Villafaña that Epstein and his assistants had traveled out of the Palm Beach

International Airport on Epstein’s private airplane, and flight logs sometimes referred to

passengers as “female” without a name or age, which the Detective suspected might be references

to underage girls. However, the Detective acknowledged that he was unable to confirm that

suspicion and did not have firm evidence indicating that Epstein had transported any girls interstate
or internationally. Nevertheless, Villafaña believed Epstein could be prosecuted federally, in part

because of his own interstate and international travel to the Southern District of Florida to abuse

girls. Villafaña discussed with the Detective and the case agent the additional investigation needed

to prove violations of the federal statutes she had identified. She told them that if the evidence

supported it, the case could be prosecuted federally, but she assured them that opening a federal
investigation would not preclude the State Attorney’s Office from charging Epstein should it

choose to do so.

18
The Detective died in May 2018.

19 In his 2009 deposition, Reiter testified that after he referred the Epstein matter to the FBI, a Town of Palm

Beach official approached Reiter and criticized his referralof the investigation to the FBI, telling Reiter that the victims

were not believable and “Palm Beach solves its own problems.”

1. The PBPDPresents the Matter to the FBIand the USAO
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On May 23, 2006, Villafaña prepared the paperwork to open a USAO case file. Villafaña

told OPR that several aspects of the case implicated federal interests and potentially merited a
federal prosecution: (1) the victimization of minors through the use of facilities of interstate

commerce (the telephone and airports); (2) the number of victims involved; (3) the possibility that

Epstein had been producing or possessing child pornography (suggested by the removal of the

computer equipment from his residence); and (4) the possibility that improper political pressure

had affected the State Attorney Office’s handling of the case. The investigation was named
“Operation Leap Year” because the state investigation had identified approximately 29 girls as

victims of Epstein’s conduct.20

Villafaña told OPR that from the outset of the federal investigation, she understood that

the case would require a great deal of time and effort given the number of potential victims and

Epstein’s financial resources. Nonetheless, Villafaña was willing to put in the effort and believed
that the FBI was similarly committed to the case. Villafaña discussed the case with her immediate

supervisor, who also “thought it would be a good case” and approved it to be opened within the

USAO’s file management system, and on May 23, 2006, it was formally initiated.

Because Villafaña was not familiar with Epstein,she researchedhis background and
learnedthat he “took a scorchedearthapproach”to litigation. Villafañawas awarethat Epstein

had hired multiplelawyers to interactwith the State Attorney’sOffice in an effort to derail the

state case, and she believed he would likely do the same in connection with any federal

investigation.

Therefore, Villafaña arranged to meet with U.S. Attorney Alexander Acosta and Jeffrey
Sloman, who at the time was the Criminal Division Chief.21 Villafaña told OPR that she had never

before asked to meet with “executive management” about initiating a case, but the allegations that

Epstein had improperly influenced the State Attorney’s Office greatly troubled her. Villafaña

explained to OPR that she wanted to ensure that her senior supervisors were “on board” with the

Epstein investigation. In addition, she viewed Sloman as a friend, in whom she had particular
confidence. At this point, although Villafaña’s immediate supervisor was aware of the case,

Villafaña did not inform Andrew Lourie, who was then in charge of the West Palm Beach office

and her second-line supervisor, about the matter or that she was briefing Acosta and Sloman.

Villafaña met with Acosta and Sloman in Miami on July 14, 2006. She told OPR that at

the meeting, she informedthem that the PBPDhad identified a group of girls who had provided to

20 Villafaña opened “Operation Leap Year” during the same month in which the Department launched its

“Project Safe Childhood” initiative, and Acosta designated Villafaña to serve as the USAO’s Project Safe Childhood

coordinator.

21 Although Acosta had been formally nominatedto the U.S.Attorney positionon June 9, he was not confirmed

by the Senate untilAugust 3, 2006, and was not sworn in until October 2006. InSeptember 2006, Acosta announced
the appointments of Sloman as FAUSA and Matthew Menchelas Chief of the USAO’s Criminal Division, and they

assumed their respective new offices in October 2006.

2. May 2006: The USAO Accepts the Case and Opens a Case File

3. July 14,2006: Villafaña InformsAcosta and Slomanabout the Case
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Epstein massages that were sexual in nature, and that Epstein had used “various types of pressure”

to avoid prosecution by the state, including hiring attorneys who had personal connections to the

State Attorney. Villafaña said that part of her goal in speaking to Acosta and Sloman at the outset
of the federal investigation was to sensitize them to the tactics Epstein’s legal team would likely

employ. Villafaña explained, “When you have a case that you know people are going to be getting

calls about . . . you just want to make sure that they know about it so they don’t get . . . a call from

out of the blue.” According to Villafaña, she told Acosta and Sloman that the FBI was willing to

put the necessary resources into the case, and she was willing to put in the time, but she “didn’t
want to get to the end and have [the] same situation occur” with a federal prosecution as had

occurred with the state. She told OPR, “I remember specifically saying to them that I expected

the case would be time and resource-intensive and I did not want to invest the time and the FBI’s

resources if the Office would just back down to pressure at the end.” According to Villafaña,

Acosta and Sloman promised that “if the evidence is there, we will prosecute the case.” In a later
email to Lourie and her immediate supervisor, Villafaña recounted that she spoke with Acosta and

Sloman because she “knew that what has happened to the state prosecution can happen to a federal

prosecution if the U.S. Attorney isn’t on board,” but Acosta and Sloman had given her “the green

light” to go forward with the Epstein investigation.

Both Acosta and Sloman told OPR that they did not recall the July 2006 meeting with

Villafaña. Each told OPR that at the time the federal investigation was initiated, he had not

previously heard of Epstein.22

Acosta told OPR that he understood from the outset that the case involved a wealthy man

who was “doing sordid things” with girls, and that it “seemed a reasonable matter to pursue”

federally. Epstein’s wealth and status did not raise any concern for him, because, as Acosta told
OPR, the USAO had prosecuted “lots of influential folks.” When asked by OPR to articulate the

federal interest he perceived at the time to be implicated by the case, Acosta responded, “the

exploitation of girls or minor females.” Regarding Villafaña’s view that she had been given a

“green light” to proceed with the investigation, Acosta told OPR that he would not likely have

explicitly told Villafaña to “go spend your time” on the case; rather, his practice would have been
simply to acknowledge the information she shared about the case and confirm that a federal

investigation “sound[ed] reasonable.”

Sloman told OPR that he could not recall what he initially knew about the Epstein

investigation, other than that he had a basic understanding that the State Attorney’s Office had

“abdicated their responsibility” to investigate and prosecute Epstein. In his OPR interview,
Sloman did not recall with specificity Villafaña’s concern about Epstein’s team pressuring the

State Attorney’s Office, but he said he was never concerned that political pressure would affect

the USAO, noting that as of July 2006, the USAO had recently prosecuted wealthy and politically

connected lobbyist Jack Abramoff.

22 Lourie told OPR that when he first heard about the Leap Year investigation, he likewise was unaware of

Epstein. On July 24, 2006, Villafaña emailed to Sloman a link to a Palm Beach Post article that described Epstein as
a “Manhattanmoney manager” and “part-time PalmBeacher who has socialized with DonaldTrump,BillClinton and

Kevin Spacey.” Sloman forwarded the article to Acosta.
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Several days after Villafaña spoke with Acosta and Sloman, on July 19, 2006, Assistant
State Attorney Belohlavek presented the case to the state grand jury.23 Krischer told OPR that

“the whole thing” was put before the grand jury. According to a statement made at the time by the

State Attorney’s Office spokesman, the grand jury was presented with a list of charges from highest

to lowest, without a recommendation by the prosecutor, and deliberated with the prosecutor out of

the room.24 The state grand jury returned an indictment charging Epstein with one count of felony
solicitation of prostitution, inviolation of Florida Statute § 796.07, a felony under state law because

it alleged three or more instances of solicitation.25 The indictment did not identify the person or

persons solicited and made no mention of the fact that Epstein had solicited minors.26 On July 23,

2006, Epstein self-surrendered to be arrested on the indictment, but was not detained, and the

charges were made public.

Villafaña told OPR that she decided to move forward with the federal investigation at that

point because she believed the State Attorney’s Office would permit Epstein to enter a plea to a

reduced misdemeanor charge and that once he entered a guilty plea, the Department’s Petite policy

might preclude a federal prosecution.27 Villafaña told OPR that at the time, she “definitely

believed that we were going to proceed to [a federal] indictment, assuming that . . . we had
sufficient evidence.”

23 Villafaña and the FBI obtained and examined records of the state grand jury proceeding, and Lourie reviewed

them. Because the grand jury records have not been ordered released publicly, OPR does not discuss their substance

in this Report.

24 Larry Keller,“Police say lawyer tried to discreditteenage girls,” Palm BeachPost,July 29, 2006,citing

statementby State Attorney’sOfficespokesmanMichaelEdmondson.

25
Indictment in State v. Epstein, 2006CF9454AXX (July 19, 2006), attached as Exhibit 1 to this Report.

26 In pertinentpart, the state indictment read,“[B]etween the 1st day of August [2004] and October 31, 2005,

[Epstein] did solicit, induce, entice,or procure another to commit prostitution lewdness,or assignation,. . . on three
or more occasions.” The 15-monthtime frame and lack of detail regarding the place or manner of the offense made

it impossible to identify from the charging document which victim or victims served as the basis for the charge in the
state indictment. Belohlavekexplainedto OPR that the charge did notlist specific victims so that she could go forward

at trial with whichever victim or victims might be available and willing to testify at that time.

27 The Petitepolicy is a set of guidelinesusedby federalprosecutorswhenconsideringwhether to pursuefederal

chargesfor defendantspreviouslyprosecutedfor state or localoffenses. The Constitutiondoes not prohibitthe federal
government from prosecutingdefendants who have beencharged, acquitted,or convicted on state chargesbased on

the same criminalconduct. The Supreme Court has repeatedlyupheld the long-standingprinciple that the prohibition
against double jeopardy does not apply to prosecutionsbroughtby differentsovereigns. See,e.g.,Gamble v. United

States, 587 U.S. ___, 139 S. Ct. 1960,1966-67(2019) (and cases cited therein);Abbate v. United States, 359 U.S.
187,195 (1959) (and cases cited therein); and United States v. Lanza,260 U.S. 377,382 (1922). Nonetheless,to

better promote the efficient use of criminaljustice resources,the Departmentdevelopedpolicies in 1959 and 1960to
guide federal prosecutors in the use of their charging discretion. See Chapter Two, Part Two, Section II.A.2,for a

more detaileddiscussionof the Petite policy.

4. Late July 2006: The State Indicts Epstein, and the USAO Moves

Forwardwith a Federal Investigation
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On July 24, 2006, Villafaña alerted Sloman, who informed Acosta, that the State Attorney’s

Office had charged and arrested Epstein.28 On that same day, the FBI in West Palm Beach formally

opened the case, assigning the case agent and, later, a co-case agent, to investigate it. Villafaña
told Sloman that the FBI agents “are getting copies of all of the evidence and we are going to

review everything at [the] FBI on Wednesday,” and she noted that her target date for filing federal

charges against Epstein was August 25, 2006. Acosta emailed Sloman, asking whether it was

“appropriate to approach [State Attorney Krischer] and give him a heads up re where we might

go?” Sloman replied, “No for fear that it will be leaked straight to Epstein.”29

Although Lourie learned of the case at this point from Sloman, and eventually took a more

active role in supervising the investigation, Villafaña continued to update Acosta and Sloman

directly on the progress of the case.30 Villafaña’s immediate supervisor in West Palm Beach had

little involvement in supervising the Epstein investigation, and at times, Villafaña directed her

emails to Sloman, Menchel, and Lourie without copying her immediate supervisor. In the
immediate supervisor’s view, however, “Miami” purposefully assumed all the “authority” for the

case, which the immediate supervisor regarded as “highly unusual.”31

By late August 2006, Villafaña and the FBI had identified several additional victims and

obtained “some flight manifests, telephone messages, and cell phone records that show the

communication and travel in interstate commerce” by Epstein and his associates. Villafaña
reported to her supervisors that the State Attorney’s Office would not provide transcripts from the

state grand jury voluntarily, and that she would be meeting with Chief Reiter “to convince him to

relinquish the evidence to the FBI.” Villafaña also told her supervisors that she expected “a

number of fights” over her document demands, and that some parties were refusing to comply

“after having contact with Epstein or his attorneys.”

Villafaña’s reference to anticipated “fights” and lack of compliance led Sloman to ask

whether she was referring to the victims. Villafaña responded that the problems did not involve

victims, but rather a former employee of Epstein and some business entities that had objected to

document demands as overly burdensome. Villafaña explained to Sloman and Lourie that some

victims were “scared and/or embarrassed,” and some had been intimidated by the defense, but
“everyone [with] whom the agents have spoken so far has been willing to tell her story.” Villafaña

28 On the same day, SlomanemailedLourie,whomVillafaña had not yet briefed about the case,notingthat

OperationLeap Year was “a highlysensitivecase involvingsome PalmBeachrichguy.”

29 During his OPR interview, Sloman did not recall what he meant by this remark, but speculated that it was

likely that “we didn’t trust the Palm Beach State Attorney’s Office,” and that he believed there may have been “some

type of relationship between somebody in the [State Attorney’s Office] and the defense team.”

30 After Villafaña sent a lengthy substantive email about the case to her immediate supervisor,Lourie,Sloman,

and Acosta on August 23, 2006, Lourie emailed Sloman: “Do you and Alex [Acosta] want her updating you on the
case?” Sloman responded,“At this point, I don’t really care. If Alex says something then I’lltell her to just run it

through you guys.”

31 OPR understood “Miami” to be a reference to the senior managers who were located in the Miami office,

that is, Acosta, Sloman,and Menchel. Records show, and Villafaña told OPR, that she believedEpstein’sattorneys
“made a conscious decision to skip” her immediate supervisor and directed their communications to the supervisory

chain above the immediate supervisor—Lourie,Menchel,Sloman,and Acosta.
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also informed Sloman and Lourie that the FBI was re-interviewing victims who had given taped

statements to the PBPD, to ensure their stories “have not changed,” and that “[a]ny discrepancies

will be noted and considered.” She conceded that “[g]etting them to tell their stories in front of a
jury at trial may be much harder,” but expressed confidence that the two key victims “will stay the

course.” She acknowledged that the case “needs to be rock solid.”

The case agent told OPR that in this initial stage of the investigation, the FBI “partnered

up very well” with the USAO. She recalled that there was little higher-level management oversight

either from the FBI or the USAO, and “we were allowed to do what we needed to do to get our
job done.” This included continuing to identify, locate, and interview victims and Epstein

employees, and obtaining records relating to Epstein’s travel, communications, and financial

transactions. The case agent viewed the case as “strong.”

Just as Epstein had learned of the PBPD investigation at its early stage, he quickly became

aware of the federal investigation, both because the FBI was interviewing his employees and

because the government was seeking records from his businesses. One of Epstein’s New York

attorneys, Gerald Lefcourt, made initial contact with Villafaña in August 2006. As the

investigation progressed, Epstein took steps to persuade the USAO to decline federal
prosecution.32 As with the state investigation, Epstein employed attorneys who had experience

with the Department and relationships with individual USAO personnel.33 One of Epstein’s

Miami lawyers, Guy Lewis, a former career AUSA and U.S. Attorney for the Southern District of

Florida, made an overture on Epstein’s behalf in early November 2006.34 Lewis telephoned

Villafaña, a call that Sloman joined at Villafaña’s request. Lewis offered to provide Villafaña

32
Villafaña told OPR that Epstein’s lawyers wanted to stop the investigation “prematurely.”

33 Chapter One, Section III.B of this Report identifies several of the attorneys known to have represented
Epstein in connection with the federal investigation, along with a brief summary of their connections to the

Department, the USAO, or individuals involved in the investigation. At least one former AUSA also represented
during civil depositions individualsassociated with Epstein. Menchel told OPR that he and his colleagues recognized

Epstein was selecting attorneys based on their perceived influence within the USAO,and they viewed this tactic as
“ham-fisted” and “clumsy.” Menchel told OPR,“[O]ur perspective was this is not going to . . . change anything.”

34 Lewis served in the USAO for over 10 years, and was U.S. Attorney from 2000 to 2002. He then served for

two years as Director of the Executive Office for U.S. Attorneys, the Department’s administrative office serving the

U.S. Attorneys.

Early in the investigation,Lourie voluntarily notified the USAO’s ProfessionalResponsibilityOfficer that

Lourie was friends with Lewisand also had a close friendshipwith Lewis’slaw partner,who also was a former AUSA
and also representedEpstein. Lourie requested guidance as to whether his relationshipswith Lewisand Lewis’slaw

partner created either a conflict of interest or an appearance of improprietymandating recusal. The Professional
ResponsibilityOfficer responded that Lourie’srelationshipswith the two menwere not “covered” relationshipsunder

the conflictof interestguidelinesbut deferredto Slomanor Menchel“to make the call.” Thereafter,Slomanauthorized
Lourie to continue supervising the case. During his OPR interview,Lourie asserted that his personalconnection to

Lewisdid not influence his handling of the case.

5. October 2006 – February 2007: Epstein’s Defense Counsel Initiate

Contact withVillafaña, Lourie,and Sloman, and Press for a Meeting
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“‘anything’ she wanted” without the necessity of legal process. Lewisasked to meet with Villafaña

and Sloman to discuss the Epstein investigation,but Villafaña declined.

Shortly thereafter, Lilly Ann Sanchez, a former AUSA, contacted Sloman and advised him
that she also represented Epstein. Sanchez was employed by the USAO from 2000 to September

2005 and had been a Deputy Chief of the USAO’s Major Crimes section at the time Menchel was

the Chief. According to Sloman’s contemporaneous email recounting the conversation, when

Sanchez indicated to him that his participation in Lewis’s call with Villafaña led the defense team

to believe that the matter had been “elevated” within the USAO, Sloman tried to “disabuse” her of
that notion. Sanchez said that Epstein “wanted to be as transparent and cooperative as possible”

in working with the USAO. Despite the fact that Lewis had already made contact with the USAO

on Epstein’s behalf, Sanchez sent a letter to Villafaña on November 15,2006, inwhich she asserted

that she and Gerald Lefcourt were representing Epstein and asked that the USAO direct all contact

or communications about Epstein to them. In response, Villafaña requested that the defense
provide documents and information pertinent to the federal investigation, including the documents

and information that Epstein had previously provided to the State Attorney’s Office, and

“computers, hard drives, CPUs [computer processing units], and any other computer media”

removed from Epstein’s home before the PBPD executed its search warrant in October 2005. In

January 2007, Sanchez contacted Villafaña to schedule a meeting, but Villafaña responded that
she wanted to receive and review the documents before scheduling a meeting with Sanchez.

Immediately after receiving Villafaña’s response, Sanchez bypassed Villafaña and phoned

Lourie,with whom she had worked when she was an AUSA, to press for a meeting. Lourie agreed

to meet with Sanchez and Lefcourt. Lourie explained to Villafaña that Sanchez was concerned

that federal charges were “imminent,” wanted to meet with the USAO and “make a pitch,” and
promised that once given the opportunity to do so, if the USAO “wanted to interview Epstein, that

would be a possibility.” Villafaña told Lourie that Sanchez had not yet provided the documents

she had promised, and Villafaña wanted “the documents not the pitch.” Lourie explained to OPR,

however, that it was his practice to grant meetings to defense counsel; he considered it “good for

us” to learn the defense theories of a case and believed that “information is power.” Lourie further
explained that learning what information the defense viewed as important could help the USAO

form its strategy and determine which counts relating to which victims should be charged. Lourie

also believed that as a general matter, prosecutors should grant defense requests to make a

presentation, because “[p]art of [the] process is for them to believe they are heard.” Inaddition to

agreeing to a meeting, Lourie sent Sanchez a narrowed document request, which responded to
Sanchez’s complaint that the USAO’s earlier request was overbroad but which retained the

demand for the computer-related items removed from Epstein’s home. The meeting was scheduled

for February 1, 2007, and Lourie asked Sanchez to provide the documents and materials to the

USAO by January 25, 2007.

Villafaña did not agree with Lourie’s decision to meet with Sanchez and Lefcourt. Indeed,
two days after Lourie agreed to the meeting, Villafaña alerted him that she had spoken again with

Sanchez and learned that Epstein was not going to provide the requested documents. As Villafaña

told Lourie, “I just get to listen to the pitch and hear about how the girls are liars and drug users.”

She told OPR that in her view, “it was way too early to have a meeting,” she already knew what

the defense would say, and she could not see how a meeting would benefit the federal investigation.
She explained to Lourie the basis for her objections to the meeting, but Lourie “vehemently”
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disagreed with her position. Villafaña and a West Palm Beach AUSA with whom she was

consulting about the investigation, and who served for a time as her co-counsel, both recalled

meeting with Lourie in his office to express their concerns about meeting with defense counsel.
They perceived Lourie to be dismissive of their views.35 According to Villafaña, Lourie believed

that a meeting with the defense attorneys would be the USAO’s chance to learn the defense’s legal

theories and would position the USAO to arrange a debriefing of Epstein, through which the USAO

might learn information helpful to a prosecution. Villafaña told OPR, however, that while this

strategy might make sense in a white-collar crime case, she did not believe it was appropriate or
worthwhile in a child exploitation case, in which the perpetrator would be unlikely to confess to

the conduct. Villafaña also told OPR that she did not believe the USAO could extract information

about the defense legal theories without telling the defense the precise crimes the USAO intended

to charge, which Villafaña did not want to reveal.

At the February1, 2007 meetingwith Lourieand Villafaña,SanchezandLefcourtset out

argumentsthatwouldberepeatedthroughoutthe months-longdefensecampaignto stopthe federal

investigation.Insupportof theirarguments,the defenseattorneysprovideda 25-pageletter,along

with documents the defense had obtained from the state’s investigative file and potential
impeachmentmaterialthe defensehaddevelopedrelatingto the victims.

In the letter and at the meeting, defense counsel argued that (1) the allegations did not

provide a basis for the exercise of federal jurisdiction; (2) the evidence did not establish that

Epstein knew girls who provided him with massages were minors; (3) no evidence existed proving

that any girl traveled interstate to engage in sex with Epstein; (4) the USAO would violate the
Petite policy by initiating federal prosecution of a matter that had already been addressed by the

state; and (5) there were “forensic barriers” to prosecution, referring to witness credibility issues.

The letter suggested that “misleading and inaccurate reports” from the PBPD “may well have

affected” the USAO’s view of the case. The letter also claimed that the State Attorney’s Office

had taken into account the “damaging histories of lies, illegal drug use, and crime” of the state’s
two principal victims (identified by name in the letter), and argued that “with witnesses of their

ilk,” the state might have been unable “to make any case against Epstein at all.” Lourie told OPR

that he did not recall the meeting, but Villafaña told OPR that neither she nor Lourie was persuaded

by the defense presentation at this “listening session.”

Correspondence between Villafaña and defense counsel show that Villafaña carefully

considered the defense arguments concerning the victims’ credibility,and she reviewed audiotapes

35 Villafaña told OPR that in a “heated conversation” on the subject, Lourie told them they were not being

“strategic thinkers.” Her fellow AUSA remembered Lourie’s “strategic thinker” comment as well, but recalled it as
having occurred later in connection with another proposed action in the Epstein case. Lourie did not recall making

the statement but acknowledgedthat he could have.

B. February – May 2007: Villafaña and the FBI Continue to Investigate;

Villafaña Drafts a Prosecution Memorandumand Proposed Indictment for

USAO Managers to Review

6. February 2007: Defense Counsel Meet with Lourie and Villafaña and

Present the Defense Objections to a Federal Case

24



of the state’s victim interviews and partial transcripts provided by defense counsel.36 Villafaña

also pursued other investigative steps, which included working with the FBI to locate an expert

witness to testify about the effect of sexual abuse on victims. She also continued collecting records
relating to Epstein’s business entities, in part to help establish the interstate nexus of Epstein’s

activity. On several occasions, Villafaña sought guidance from CEOS, which had considerable

national expertise in child exploitation cases, about legal issues relating to the case, such as

whether charges she was considering required proof that the defendant knew a minor victim’s age.

USAO procedures generally required that a proposed indictment be accompanied by a
prosecution memorandum from the AUSA handling the case. The prosecution memorandum was

expected to explain the factual and legal bases for the proposed charges and address any significant

procedural, factual, and legal issues of which the AUSA was aware; witness-related issues;

expected defenses; and sentencing issues. Routine prosecutions could be approved by lower-level

supervisors, but in high-profile or complex cases, proposed indictments might require review and
approval by the Criminal Division Chief, the FAUSA, or even the U.S. Attorney.

Accordingly, Villafaña drafted an 82-page prosecution memorandum directed to Acosta,

Sloman, Menchel (who had replaced Sloman as the USAO’s Criminal Division Chief the previous

October, when Sloman became the FAUSA), Lourie, and her immediate supervisor, dated May 1,

2007, supporting a proposed 60-count indictment that charged Epstein with various federal crimes
relating to sexual conduct with and trafficking of minors. The prosecution memorandum set forth

legal issues and potential defenses relating to each proposed charge; explained why certain other

statutes were rejected as proposed charges; described the evidence supporting each count and

potential evidentiary issues; and addressed the viability and credibility of each of the victims who

were expected to testify at trial.

Villafaña’s immediate supervisor told OPR that she read the prosecution memorandum,

had only a few small edits to the indictment, and advised Lourie that she approved of it. The

immediate supervisor told OPR that she viewed the case as prosecutable, but recognized that the

case was complex and that Villafaña would need co-counsel.

In his OPR interview, Lourie recalled thinking that the prosecution memorandum and
proposed indictment “were very thorough and contained a lot of hard work,” but that he wanted to

employ a different strategy for charging the case, focusing initially only on the victims that

presented “the toughest cases” for Epstein—meaning those about whom Epstein had not already

raised credibility issues to use in cross-examination. Lourie told OPR that although he had some

concerns about the case—particularly the government’s ability to prevail on certain legal issues
and the credibility challenges some of the victims would face—he did not see those concerns as

insurmountable and was generally in favor of going forward with the prosecution.

Although indictmentscomingout of the West Palm Beach office usuallydid not require

approval in Miami, in this case, Lourie understood that “[b]ecause there was front office

involvementfrom the get-go,” he would not be the one making the final decision whether to go

36 Lefcourt and Sanchez provided the recordings during a follow-up meeting with Lourie and Villafaña on

February 20, 2007, and thereafter furnished the transcripts.
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forward with charges in this case. Lourie forwarded a copy of the prosecution memorandum to

Menchel. Lourie’s transmittal message read:

Lourie explained to OPR that by “clean” victims, he meant those for whom the defense did not

have impeachment evidence to use against them.

A few days later, Lourie emailed Menchel, asking if Menchel had read the prosecution

memorandum. Lourie directed Menchel’s attention to particular pages of the prosecution
memorandum, noting that the “keys” were whether the USAO could prove that Epstein traveled

for the purpose of engaging in sexual acts, and the fact that some minor victims told Epstein they

were 18.37 Lourie asked for Menchel’s “very general opinion as to whether this is a case you think

the office should do,” and reminded Menchel that the State Attorney’s Office “went out of their

way to get a no-bill on this . . . and thus only charged adult solicitation, which they would bargain
away to nothing.”

During his OPR interview, Menchel said that Lourie’s email transmitting the prosecution

memorandum was his “official introduction” to the case and at that point in time, he had never

heard of Epstein and had no information about his background. He recalled that the USAO had

been asked to review the case because the state had not handled it appropriately. Menchel told
OPR, however, that he had little memory about the facts of the case or what contemporaneous

opinions he formed about it.

Acosta told OPR that he could not recall whether he ever read Villafaña’sprosecution

memorandum, explaining that he “would typically rely on senior staff,” who had more

prosecutorialexperience,and that insteadof readingthe memorandum,he mayhave discussedthe
case withSloman,Menchel,and Lourie,who he assumedwould have read the document. Acosta

37 In various submissions to the USAO, the defense contended that the federal statute required proof that

engagingin a sexual act was the “paramountor dominantpurpose” of Epstein’stravel,but that Epstein’s travel was
motivatedby his desire to live outside of New York for over half of each year for tax purposes. The defense also

asserted that the federal statutes at issue required proof that the defendant knew the victims were under 18,but that
Epstein “took affirmative steps to ensure that every woman was at least 18 years of age.” In her prosecution

memorandum,however,Villafañaset forth her conclusionthat the statuteonly requiredproof that engagingin a sexual
act was one of the motivatingfactors for the travel. She also concluded that the statutesdid not require proof that the

defendantknew the victims were minors.

Marie did a 50 [sic] page pros memo in the Epstein case. I am going
to start reading it tonight. . . . It’s a major case because the target is

one of the richest men in the country and it has been big news. He

has a stable of attorneys, including Dershowitz, [Roy] Black,

Lefcourt, Lewis, and Lily [sic] Sanchez. Jeff Sloman is familiar

with the investigation. The state intentionally torpedoed it in the
grand jury so it was brought to us. I am going to forward the pros

memo to you so you can start reading it at the same time I do. The

FBI is pushing to do it in Mid [sic] May, which I think is not critical,

but we might as well get a jump on it. I have some ideas about the

indictment (needs to be ultra lean with only clean victims), so I am
not sending that yet.
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recalledgenerallyhavingconversationswith Slomanand Menchelabout the Epsteincase, but he

could not recall with specificity when those conversations took place or the details of the

discussions.

Sloman told OPR that because of his broad responsibilities as FAUSA, he left it to

Menchel, as a highly experienced trial attorney and the Criminal Division Chief, to work directly

with Acosta, and Sloman recalled that it was Menchel and Lourie who conducted a “granular

review” of the charging package. Acosta confirmed to OPR that Sloman and Menchel “were a

team” who became involved in issues as needed, and if Sloman perceived that Menchel was taking
the lead on the Epstein matter, Sloman may have deferred to Menchel.

When she submitted the prosecution memorandum, Villafaña intended to file charges by

May 15, 2007, and the FBI planned to arrest Epstein immediately thereafter. Villafaña, however,
had not obtained authorization to indict on that schedule. The managers in Miami wanted time to

analyze the lengthy prosecution memorandum and consider the potential charges and charging

strategy. Just a few days after he received the prosecution memorandum, and after learning that

the FBI was planning a press conference for May 15,Sloman advised Villafaña that “[t]his Office

has not approved the indictment. Therefore, please do not commit us to anything at this time.”38

On May 10, 2007, with Menchel’s concurrence, Lourie sent a copy of Villafaña’s

prosecution memorandum to CEOS Chief Andrew Oosterbaan, who in turn sent it to his deputy

and another CEOS attorney, asking them to assess the legal issues involved in the case and

describing it as a “highly sensitive” case involving “a high profile, very rich defendant.”39 After

CEOS reviewed the materials, Oosterbaan responded to Lourie with an email stating that the
memorandum was “exhaustive” and “well done” and noting that Villafaña “has correctly focused

on the issues as we see them.” He summarized CEOS’s analysis of the application of key facts to

the statutes she proposed charging, concurring in Villafaña’s assessments but noting that further

research was needed to determine whether certain statutes required proof of a defendant’s

knowledge of victims’ ages. Oosterbaan offered to assign a CEOS attorney to work with Villafaña
on the case. Lourie forwarded Oosterbaan’s email to Menchel and Villafaña.

Meanwhile, contemporaneous emails show that Lourie, at least, was already considering

an early resolution of the case through a pre-indictment plea agreement.40 After Lourie spoke with

38 Lourie later reported to Menchel that the FBIhad “wanted to arrest [Epstein] in [the] Virgin Islandsduring a

beauty pageant . . . where he is a judge.” The case agent recalled that she and her co-case agent were disappointed
with the decision, and that the Supervisory Special Agent was “extremely upset” about it. After the federal

investigationbegan,and except for his self-surrender to face the state indictment in July 2006, Epstein largely stayed
away from West Palm Beach,only returningoccasionally.

39 BeforebecomingChief of CEOS,Oosterbaanwas an AUSAat the USAOfor abouttenyears and was good

friendswith Lourie.

40 In her prosecution memorandum, Villafaña argued against pre-charge plea negotiations, arguing that it “may

undermine our arguments for pretrial detention.” Menchel, however, told OPR that he did not consider strengthening

a bail argument to be a valid ground to decline to meet with defense counsel about a case.

C. May – June 2007: Miami Managers Consider the ProsecutionMemorandum

andProposedCharges
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the FBI squad supervisor on May 9, 2007, to explain that charges against Epstein would not be

quickly approved, he reported to Menchel that the FBI was “not happy” about the delay, adding,

“I did not even tell them I think we should bring [Epstein] in, once we decide to charge him, and
offer a pre-indictment deal, figuring a judge might never agree to such a deal post indictment. That

would have sent them thru the roof.” Lourie explained to OPR that he thought a judge, after seeing

an indictment charging the full nature and scope of Epstein’s conduct, might not agree to a plea

involving substantially less time or to dismiss substantive charges.41

Lourie told OPR that despite Oosterbaan’s favorable opinion of the case, “[t]his was . . . a
bit of uncharted territory,” involving facts that were unlike the case law Oosterbaan had cited.

Although Lourie had some concerns about the legal issues and about the witnesses, he “probably”

did not see any impediment to going forward with the case; in fact, Lourie “was not in favor of

walking away, which is what the defense wanted [the USAO] to do.” But while Lourie “thought

we could have won and we could have prevailed through appeal,” he “didn’t think the odds were
nearly as good as you want in a criminal case, and . . . the things that we had to gain [through a

plea agreement] were much more than [in] a normal criminal case,” in which the only cost of a

loss would be that the defendant did not go to jail. Lourie told OPR that to the best of his

recollection, he thought a plea agreement would be a good result, and although the government

might have to “give up some jail time,” there were other benefits to a plea, such as the ability to
require Epstein to register as a sex offender and the availability of monetary damages for the

victims. Lourie recalled “thinking that this case should settle and we should set it up so we can

settle it” by, for example, charging Epstein by complaint and then negotiating a plea to limited

charges in a criminal information. Villafaña told OPR that she agreed with Lourie that a criminal

complaint charging an “omnibus conspiracy” containing “all of the information related to what the
case was about” would be a good way to “get things moving” toward a pre-indictment plea.

Although Lourie and Villafaña believed a pre-indictmentplea agreement was a desired

resolution,there was no guaranteethat Epsteinwould agree to pleadguilty,and they continuedto

work together to shape an indictment. On May 10,2007,LourieemailedVillafaña:

41 Lourie explained to OPR that the government’s dismissal of counts in an indictment required the court’s

approval, and that, while “it’s rare,” it was possible that a judge, seeing the nature and extent of Epstein’s conduct as

set forth in an extensive indictment, might not allow substantive counts to be dismissed.

42 Lourie’s references to MySpace pages and “prior testimony” referred to the impeachment information

brought forward by defense counsel.

[M]arie
I believe that Epstein’s att[orneys] are scared of the victims they

don’t know. Epstein has no doubt told them that there were many.

Thus I believe the f[ir]st indictment should contain only the victims

they have nothing on at all. We can add in the other ones that have

myspace [sic] pages and prior testimony in a [superseding
indictment]. I think for the first strike we should make all their

nightmare[]s come true. Thoughts?42
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Lourie followed up his email to Villafaña with one to Menchel, in which Lourie reiterated

the potential benefits of a pre-indictment plea, explaining that he and Villafaña believed “the best

thing to do is charge Epstein by complaint, assuming we decide to charge him. . . . The
[sentencing] guidelines will be in the 20 year range, so we would need to plead him to one or two

conspiracies to cap him and there is no telling if a judge would go for that once we indict.”43

Menchel responded that he and Acosta would read the prosecution memorandum and “[w]e can

discuss after that.”

Later that afternoon, Villafaña sent Lourie an email, which Lourie forwarded to Menchel,
explaining that a “conservative calculation” of Epstein’s potential sentencing exposure under the

U.S. Sentencing Guidelines would be 168 to 210 months, and that in her view, the facts warranted

an upward departure from that range. Villafaña told OPR that although Lourie proposed some

changes to the draft indictment, at that point no one had told her that the evidence was insufficient

to support the proposed charges or that the office did not want to go forward with the case.

In an email to Acosta and Menchel on May 11, 2007, Lourie recommended charging

Epstein by complaint and seeking a pre-indictment plea:

Although her supervisors were communicating among themselves about the case, Villafaña

was unaware of those discussions and was frustrated that she was not receiving more feedback.

She continued preparing to charge Epstein. Two weeks after submitting the prosecution
memorandum, on May 14, 2007, Villafaña informed Lourie and Menchel by email that Epstein

was flying to New Jersey from the Virgin Islands, and she asked whether she could file charges

the next day. Menchel responded that “[y]ou will not have approval to go forward tomorrow,”

and explained that Acosta “has your [prosecution] memo,” but was at an out-of-town conference,

adding, “This is obviously a very significant case and [A]lex wants to take his time making sure

43 Lourie told OPR that he was referring to one or two counts of conspiracy under 18 U.S.C. § 371, the general

“omnibus” federal conspiracy statute that carries a maximum sentence of five years.

My current thoughts are that we should charge him. Not sure that I

agree with the charging strategy as it is now, but at this point I think

we only need to get on the same page as to whether the statutes cover
the conduct and whether the conduct is the type we should charge.

I think the answer to both is yes, although there is some risk on some

of the statutes as this is uncharted territory to some degree. We can

decide later what the [charging document] should look like precisely

and which victims should be charged.

I also think if we choose to go forward, we should start with a

complaint, arrest him, detain him . . . and then try to see if he wants

a pre-indictment resolution. That would give us more control [over]

a plea than if we indict him and need the court’s approval to dismiss

counts. We will need to cap him with conspiracy counts to make a
plea attractive and the court could give us a hard time with that if we

try to dismiss indicted counts.
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he is comfortablebefore proceeding.” Mencheltold Villafaña he had “trouble understanding”why

she was in a “rush” “given how long this case has been pending.”44

OPR questioned Lourie, Menchel, Sloman, and Acosta about the timeline for reviewing
the prosecution memorandum and the proposed charges. Acosta and Menchel believed Villafaña’s

timeline was unrealistic from the start. Acosta told OPR that Villafaña was “very hard charging,”

but her timeline for filing charges in the case was “really, really fast.” Menchel described Villafaña

as “out over her skis a little bit” and “ahead of” Acosta in terms of his analysis of the case.45

Menchel said it was clear to him that Acosta “was going to be the one making the call” about
whether to go forward with charges, and Acosta needed more time to make a decision. Menchel

told OPR, “This [was] not a case [we were] going to review in two weeks and make a decision

on.” Sloman told OPR that although he did not conduct a “granular review” of the proposed

charges, he believed Menchel and Lourie had done so and “obviously” had concluded that “the

facts and the law didn’t suggest that the right thing to do was to automatically indict.” Lourie told
OPR that he believed “the case was moving ahead.”

Villafaña continued to seek direction from her managers. On May 15, 2007, she emailed

Sloman, noting that “[i]t seemed from our discussion yesterday that pestering Alex [Acosta] will

not do any good. Am I right about that?” Sloman responded, “Yes.” On May 21, 2007, three

weeks after submitting the prosecution memorandum, Villafaña emailed Sloman and Menchel
asking for “a sense of the direction where we are headed–i.e., approval of an indictment something

like the current draft, a complaint to allow for pre-indictment negotiations, an indictment

drastically different from the current draft?” Sloman responded only, “Taken care of.”46

Meanwhile,Epstein’sdefensecounsel continued to seek additionalinformationabout the

federal investigationand a meetingwith senior USAOmanagers,includingAcosta. Ina May 10,

2007 email to Menchel,Louriereportedthat Epstein’sattorneys“want me to tell them the statutes

44 Villafaña explained to OPR that the “rush” relatedto her concern that Epstein was continuingto abuse girls:

“In terms of the issue of why the hurry,because child sex offendersdon’t stop until they’re behind bars. That was our
time concern.” Menchel,however,told OPR that he did not recallVillafaña offering this explanation to him. OPR

notes that in their respective statements to OPR and in their commentson OPR’s draft report,Menchel and Villafaña
expressed contradictoryaccounts or interpretationsof certainevents. When it was necessary for OPR to resolve those

conflicts in order to reach its findings and conclusions, OPR considered the extensive documentary record and the
testimony of other subjects and witnesses,to the extent available.

45 Slomansimilarly recalledthat Menchelthought Villafaña was “aheadof where the office was internally” and
that caused “discontent”betweenVillafaña and Menchel. Villafaña was not the onlyone, however,who was surprised

that the indictment was not approved immediately. The case agent told OPR that it seemed “everything changed”
after Villafaña submittedthe prosecutionmemorandum,and the momentumtowards anindictmentabated. Villafaña’s

immediate supervisor told OPR that from her perspective, it appeared “Miami didn’t want the case prosecuted.”
However,Menchelrebuked Villafaña inhis July 5, 2007 email to her for having “led the agents to believe that [filing

charges in] this matter was a foregone conclusion.”

46 Sloman could not recall during his OPR interview what he meant by this remark, but he speculated that he

had spoken to Menchel, and Menchel was going to take care of it.

D. Defense Counsel Seek a Meeting with Senior USAO Managers, which

Villafaña Opposes
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we are contemplating so Dershowitz can tell us why they don’t apply.”47 Lourie told Menchel, “I

don’t see the downside,” but added, “Marie is against it.” Menchel responded that it was

“premature” to provide the information. During his OPR interview, Menchel could not specifically
recall why he believed it was “premature” to provide the defense with the requested information,

but speculated that it was too soon after the prosecution memorandum had been circulated for

Acosta to have made a decision about how he wanted to proceed. This recollection is consistent

with the May 2007 emails reflecting that Acosta wanted time to consider the proposed prosecution.

On May 22, 2007, defense counsel Lefcourt emailed Lourie a letter to “confirm” that
Epstein’s attorneys would be given an opportunity to meet with Lourie before the USAO reached

a final decision on charging Epstein. Lourie forwarded the letter to Menchel and Sloman, but

noted that Epstein’s defense team was “really ready for the next level,” rather than another meeting

with him. Lourie suggested that Menchel meet with defense counsel, adding, “Whether Alex

would be present or grant them another meeting after that is his call.” Lourie also emailed
Lefcourt, clarifying that Lourie had not promised to call Epstein’s counsel before filing charges,

and suggesting that Epstein’s counsel make their next presentation to Menchel.

Although Lourie’s emails show that he had no objection to more senior USAO managers

meeting with defense counsel, Villafaña opposed such a meeting. Several emails indicate that

Menchel traveled to West Palm Beach to meet with Lourie and Villafaña on the afternoon of
May 23, 2007.48 On that same date, Villafaña drafted an email, which she planned to send to

Sloman and Menchel, expressing her disagreement with meeting with defense counsel. Although

the email was written for Sloman and Menchel, Villafaña sent it as a draft only to her immediate

supervisor, seeking her “guidance and counsel” as to how to proceed.

47
Dershowitz had joined Lefcourt and Sanchez in representing Epstein for the federal case.

48 During her OPR interview, Villafaña could not recall the meeting with specificity, but believed the purpose

was to discuss whether the USAO should agree to additional meetings with Epstein’s counsel. Menchel, similarly,

told OPR that he could not remember anything specific about the meeting.

Hi Jeff and Matt – I just want to again voice my disagreement with
promising to have a meeting or having a meeting with Lefcourt or

any other of Epstein’s attorneys. As I mentioned, this is not a case

where we will be sitting down to negotiate whether a defendant will

serve one year versus two years of probation. This is a case where

the defendant is facing the possibility of dozens of years of prison
time. Just as the defense will defend a case like that differently than

they would handle a probation-type case, we need to handle this case

differently. Part of our prosecution strategy was already disclosed

at the last meeting, and I am concerned that more will be disclosed

at a future meeting.

My co-chair . . . who has prosecuted more of these cases than the

rest of us combined and who actually worked on the drafting of

some of the child exploitation statutes, also opposes a meeting. We

have been accused of not being “strategic thinkers” because of our
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After receivingthis draft,the immediatesupervisorcautionedVillafaña,“Let’stalk before

this is sent,please.”50 Villafañatold OPR that the supervisorcounseledVillafañanot to send the
email to Slomanor MenchelbecauseVillafañacould be viewed as insubordinate.She also told

Villafañathat ifVillafañadidnot staywith the case, “thecasewouldgoaway”andEpstein“would

neverserve a day in jail.”

Villafaña told OPR that at that point in time,she believedthe USAOwas preparingto file

chargesagainst Epsteindespite agreeingto accommodatethe defense request for meetings. She
also told OPR,on the other hand, that she feared the USAOwas “goingdown the same path that

the State Attorney’sOfficehad gonedown.” Villafañabelievedthe purposeof the defenserequest

49 In commenting on OPR’s draft report, Menchel’s counsel noted Menchel’s view that the nature of a

defendant’s crimes and potential penalty does not affect whether prosecutors are willing to meet with defense counsel

to discuss the merits of a case.

50 The immediate supervisor recalled telling Villafaña that she and Villafaña were “not driving the ship,” and

once “the bosses” made the decision, “there’s nothing else you can do.”

oppositionto these meetings,but we are simply lookingat this case

as a violent crime prosecutioninvolvingstiffpenaltiesrather than as

a white collar or public corruption case where the parties can
amicablywork out a light sentence.49

With respect to the “policy reasons” that Lefcourt wants to discuss,

those were already raised inhis letter (which ispart of the indictment

package) and during his meeting with Andy and myself. Those

reasons are: (1) he wants the Petit [sic] policy to trump our ability
to prosecute Epstein, (2) this shouldn’t be a federal offense, and

(3) the victims were willing participants so the crime shouldn’t be

prosecuted at all. Unless the Office thinks that any of those

arguments will be persuasive, a meeting will not be beneficial to the

prosecution, it will only benefit the defense. With respect to
Lefcourt’s promised legal analysis, that also has already been

provided. The only way to get additional analysis is to expose to the

defense the other charges that we are considering. In my opinion

this would seriously undermine the prosecution.

The defense is anxious to have a meeting in order to delay the

investigation/prosecution,to find out more about our investigation,

and to use political pressure to stop the investigation.

I have no control over the Office’s decisions regarding whether to

meet with the defense or to whom the facts and analysis of the case

will be disclosed. However, if you all do decide to go forward with
these meetings in a way that is detrimental to the investigation, then

I will have to ask to have the case reassigned to an AUSA who is in

agreement with the handling of the case.
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for meetings was to cause delay, but “the people in my office either couldn’t see that or didn’t

want to see that,” perhaps because of “their lack of experience with these types of cases” or a

misguided belief “that [Epstein’s] attorneys would not engage in this behavior.” Villafaña told
OPR that she “could not seem to get [her supervisors] to understand the seriousness of Epstein’s

behavior and the fact that he was probably continuing to commit the behavior, and that there was

a need to move with necessary speed.” Nonetheless, Villafaña followed the guidance of her

immediate supervisor and did not send the email.

Like Lourie, Menchel told OPR that he believed meeting with defense counsel was good
practice. Menchel told OPR that he saw “no downside” to hearing the defense point of view.

Defense counsel might make a persuasive point “that’s actually going to change our mind,” or

alternatively, present arguments the defense would inevitably raise if the case went forward, and

Menchel believed it would be to the USAO’s advantage to learn about such arguments in advance.

Menchel also told OPR that he did not recall Villafaña ever articulating a concern that Epstein was
continuing to offend, and in Menchel’s view, Epstein was “already under a microscope, at least in

Florida,” and it would have been “the height of stupidity” for Epstein to continue to offend in those

circumstances.

While Villafaña’s supervisors were considering whether to go forward with the proposed
charges, Villafaña took additional steps to support them. On June 14,2007, she supplemented the

prosecution memorandum with an addendum addressing “credibility concerns” relating to one of

the victims. In the email transmitting the addendum to Lourie, Menchel, Sloman, and her

immediate supervisor, Villafaña reported, “another Jane Doe has been identified and interviewed,”

and the “different strategies” about how to structure the charges left Villafaña unsure whether “to
make . . . changes now or wait until we have received approval of the current charging strategy.”

The addendum itself related to a particular victim referred to as the minor who “saw Epstein most

frequently” and who had allegedly engaged in sexual activity with both Epstein and an Epstein

assistant. In the addendum, Villafaña identified documents she had found corroborating four

separate statements made by this victim.

Villafaña told OPR that the only victim about whom any supervisor ever articulated

specific credibility issues was the victim discussed in the addendum. Lourie told OPR that he had

no specific recollection of the addendum, but it was “reasonable” to assume that the addendum

addressed one particular victim because no one had identified specific concerns relating to any

other victim. Villafaña’s immediate supervisor similarly told OPR that to her recollection, the
discussions about credibility issues were generic rather than tied to specific victims.

Menchelagreedto meet with defense counsel on June 26, 2007, communicatingdirectly

with Sanchezabout the arrangements. At Menchel’sinstruction,on June 18,2007,Villafaña sent

a letter to defense counsel identifyingwhat she describedas “the statutesunder consideration.”51

51 Villafaña sent copies of this letter to both Menchel and Sanchez. Villafaña told OPR that she objected to

sending this information to the defense. Although Menchel did not recall directing Villafaña to send the letter to

E. June 2007: Villafaña Supplements the ProsecutionMemorandum

F. The June 26, 2007 MeetingwithDefense Counsel
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On that same day, Villafaña emailed Lourie, Menchel, Sloman, and her immediate supervisor

complaining that she had received no reply to her query about making changes to the proposed

indictment and asking again for feedback. During his OPR interview, Lourie observed that
Villafaña’s request for feedback reflected her desire to “charge this case sooner than . . . everybody

else,” but Acosta was still considering what strategy to pursue. Sloman told OPR that he did not

know whether Villafaña received any response to her request, but he believed that at that point in

time, Menchel and Lourie were evaluating the case to make a decision about how to proceed.

The day before the June 26 meeting, defense counsel Lefcourt transmitted to the USAO a
19-page letter intended to provide “an overview of our position and the materials we plan to present

in order to demonstrate that none of the statutes identified by you can rightly be applied to the

conduct at issue here.” Reiterating their prior arguments and themes, defense counsel strongly

contested the appropriateness of federal involvement in the matter. Among other issues, Lefcourt’s

letter argued:

Lefcourt also argued again that “irregularities” had tainted the state’s case and would “have a

significant impact on any federal prosecution.”52

Lourie sent to Menchel, with a copy to Villafaña, an email dividing the defense arguments

into “weaker” and “stronger” points. Lourie disagreed with the argument that 18 U.S.C. § 2422(b)

was limited to “internet trolling,” and described this as “our best charge and the most defensible
for federal interest.” On the other hand, Lourie believed the defense argument that Epstein did not

travel to Florida “‘with the purpose’” of engaging in illicit sex with a minor was more persuasive.

Lefcourt, he told OPR that he “wouldn’t take issue” with Villafaña’s claim that he had done so. Menchel also told

OPR that he did not recall Villafaña objecting at that point to providing the information to the defense.

52 Lefcourt claimed there were deficiencies in the PBPD search warrant and “material misstatements and

omissions” in the PBPD probable cause affidavit. As an example, he contended that the police had lacked probable
cause to search for videotapes, “since all the women who were asked whether they had been videotaped denied

knowledge of any videotaping.” (Emphasis inoriginal).

• Voluntary sexual activity involving “young adults–16 or 17 years of age”–was

“strictlya state concern.”

• Federal statutes were not meant to apply to circumstances in which the defendant

reasonably believed that the person with whom he engaged in sexual activity was

18 years of age.

• One of the chief statutes the USAO had focused upon, 18 U.S.C. § 2422(b), was

intended to address use of the internet to prey upon child victims through “internet

trolling,” but Epstein did not use the internet to lure victims.

• The “travel” statute, 18 U.S.C. § 2423(b), prohibits travel “for the purpose of”

engaging in illicit sexual conduct, but Epstein traveled to Florida to visit family,

oversee his Florida-based flight operations, and “engage in the routine activities of

daily living.”
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Lourie opined that the government could argue “that over time [Epstein] set up a network of illegal

high school massage recruits that would be difficult to duplicate anywhere else,” which supported

the conclusion that the massages must have been a motivating purpose of his travel, if not the sole
purpose. However, Lourie expressed concern about “getting to the jury” on this issue and noted

that he had not found a legal case factually on point. Villafaña told OPR that she disagreed with

Lourie’s analysis of the purpose of travel issue and had discussed the matter with him.53 Villafaña

also recalled that there were aspects of the defense submissions she and her colleagues considered

“particularly weak.”

On June 26, 2007, Sloman, Menchel, Lourie, Villafaña, the case agent, and the West Palm

Beach squad supervisor met at the Miami USAO with Epstein attorneys Dershowitz, Black,

Lefcourt, and Sanchez. Dershowitz led the defense team’s presentation. From the USAO

perspective, the meeting was merely a “listening session.”54 Echoing the arguments made in

Lefcourt’s letter, Dershowitz argued that the USAO should permit the state to handle the case
because these were “traditionally state offenses.” The case agent recalled being uncomfortable

that the defense was asking questions in an attempt to gain information about the federal

investigation, including the number of victims and the types of sexual contact that had been

involved.

Villafaña told OPR that when Epstein’s attorneys left the meeting, they appeared to be
“under the impression that they had convinced us not to proceed.” But Menchel told OPR, “[T]hey

obviously did not persuade” the USAO because “we . . . didn’t drop the investigation.” According

to Villafaña, Lourie, and Menchel, during a short post-meeting discussion at which Lourie

expressed concern about the purpose of travel issue and Menchel raised issues related to general

credibility of the victims, the prevailing sense among the USAO participants was that the defense
presentation had not been persuasive. Villafaña told OPR that she “left [the meeting] with the

impression that we were continuing towards” filing charges.

IV. ACOSTA DECIDESTO OFFER EPSTEIN A TWO-YEAR STATE PLEA TO

RESOLVETHEFEDERALINVESTIGATION

USAOinternalcommunicationsshowthat in July2007,Acostadeveloped,or adopted,the
broadoutlineof an agreementthat couldresolve the federalinvestigation. The agreementwould

leave the case in state court by requiringEpstein to plead guilty to state charges, but would

accomplish three goals important to the federal prosecutors: Epstein’s incarceration; his

registrationas a sexual offender;and a mechanismto providefor the victimsto recovermonetary

53 Villafaña also told OPR that Lourie had, at times, expressed concern about the prosecution’s ability to prove

Epstein’s knowledge of the victims’ ages, particularly with regard to those who were 16 or 17 at the time they provided

massages.

54 In his written response to OPR, Menchel indicated that he had no independent recollection of the June 26,
2007 meeting. In his OPR interview,Menchelsaid that although he had little memory of the meeting, to the best of

his recollection the USAO simply listened to the defense presentation, and in a contemporaneous email, Menchel
opined that he viewed the upcoming June 26 meeting as “more as [the USAO] listening and them presenting their

position.”
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damages.55 During a two-month period, the subject attorneys were involved to varying degrees in

converting the broad outline into specific terms, resulting in the NPA signed by Epstein on

September 24, 2007. The subjects, including Acosta, were generally able to explain to OPR both
the larger goals and the case-related factors they likely considered during the process of

conceptualizing, negotiating, and finalizing this resolution. However, the contemporaneous emails

and other records do not reflect all of the conversations among the decision makers, and their

deliberative and decision-making process is therefore not entirely clear. In particular, Menchel

and Acosta had offices located near each other and likely spoke in person about the case, but
neither had a clear memory of their conversations. Therefore, OPR could not determine all of the

facts surrounding the development of the two-year state plea resolution or the NPA.

In the following account, OPR discusses the initial key decision to resolve the federal

investigation through state, rather than federal, charges, and sets forth many of the numerous

communications that reflect the negotiations between the parties that led to the final NPA. OPR
questioned each of the subjects about how the decision was reached to pursue a state resolution,

and OPR includes below the subjects’ explanations. The subjects’ memories of particular

conversations about this topic were unclear, but from their statements to OPR, a general consensus

emerged that there were overlapping concerns about the viability of the legal theories, the

willingness of the victims to testify, the impact of a trial on the victims, the overall strength of the
case that had been developed at that time, and the uncertainty about the USAO’s ability to prevail

at trial and through appeal. In addition, Acosta was concerned about usurping the state’s authority

to prosecute a case involving an offense that was traditionally handled by state prosecutors. Based

on this evidence, OPR concludes that Acosta may well have formulated the initial plan to resolve

the matter through a state plea. In any event, Acosta acknowledged to OPR that, at a minimum,
he approved of the concept of a state-based resolution after being made aware of the allegations

and the evidence against Epstein as set forth in Villafaña’s prosecution memorandum.

Furthermore, Acosta approved of the final terms of the NPA.

A few days after the June 26, 2007 meeting, Sanchez emailed Villafaña, advising her that

Epstein’s defense team would submit additional material to the USAO by July 11,2007, and hoped

“to be able to reach a state-based resolution shortly thereafter.”56 Ina July 3, 2007 email, Villafaña

told Sloman, Menchel, Lourie, and her immediate supervisor that she intended to initiate plea

discussions by inviting Sanchez “to discuss a resolution of the federal investigation that could

55 State laws require that a personconvicted of specifiedsexual offenses register in a database intendedto allow

law enforcementand the public to know the whereaboutsof sexual offendersafter release from punitive custody,and,
insome cases, to restrict such individuals’ movements and activities. The Florida SexualOffender/Predator Registry

is administered by the Florida Department of Law Enforcement. The Adam Walsh Child Protection and Safety Act
of 2006 established a comprehensive,national sex offender registration system called the Sex Offender Registration

and NotificationAct (SORNA),to close potentialgaps and loopholes that existed under prior laws and to strengthen
the nationwide network of sex offender registrations.

56 In this email,Sanchez also requested a two-week extension of time for compliance with the USAO’sdemands

for records, which included a demand for the computer equipment that had been taken from Epstein’s residence before

the October 2005 state search warrant and that Villafaña had been requesting from the defense since late 2006.

A. June – July 2007: The USAO Proposesa State Plea Resolution,which the

DefenseRejects
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include concurrent time.” The email primarily concerned other issues, and Villafaña did not

explain what the resolution she had in mind would entail.57 Villafaña requested to be advised,

“[i]f anyone has communicated anything to Epstein’s attorneys that is contrary to this.” Villafaña,
who was aware that Menchel and Lourie had been in direct contact with defense counsel about the

case, explained to OPR that she made this request because “people were communicating with the

defense attorneys,” and she suspected that those communications may have included discussions

about a possible plea.

In response to Villafaña’s email, Menchel notified Villafaña that he had told Sanchez “a
state plea [with] jail time and sex offender status may satisfy the [U.S. Attorney],” but Sanchez

had responded that it “was a non-starter for them.”58 During his OPR interview, Menchel had no

independent recollection of his conversation with Sanchez and did not remember why the defense

deemed the proposal a “non-starter.” However, Menchel explained that he would not have made

the proposal to Sanchez without Acosta’s knowledge. He also pointed out that in numerous emails
before the June 26, 2007 meeting, he repeatedly noted that Acosta was still deciding what he

wanted to do with the Epstein case. Acosta agreed, telling OPR that although he did not remember

a specific conversation with Menchel concerning a state-based resolution, Menchel would not have

discussed a potential resolution with Sanchez “without having discussed it with me.”

Subsequent events showed that the decision to resolve the case through state charges was

pivotal, and OPR extensively questioned Acosta about his reasoning. Inhis OPR interview, Acosta

explained the various factors that influenced his decision to pursue a state-based resolution. Acosta

said that although he, Sloman, and Menchel “believed the victims” and “believed [Epstein] did
what he did,” they were concerned “about some of the legal issues . . . and some of the issues in

terms of testimony.”59 Acosta also recalled discussions with his “senior team” about how the

victims would “do on the stand.”

Acosta told OPR that “from the earliest point” in the investigation, he considered whether,

because the state had indicted the case, the USAO should pursue it.

57 Villafaña explained to OPR that she intended to recommend a plea to a federal conspiracy charge and a
substantive charge, “consistent with the Ashcroft Memo, which would be the most readily provable offense,” with “a

recommendation that the sentence on the federal charges run concurrent with the state sentence, or that [Epstein]
would receive credit for time in state custody towards his federal release date.” See n.65 for an explanation of the

Ashcroft Memo.

58 Villafaña was then in trial and on July 4, 2007, likely before reading Menchel’s email, Villafaña responded

to defense counsel regarding the demand for records and also noted, “If you would like to discuss the possibility of a

federal resolution . . . that could run concurrently with any state resolution, please leave a message on my voicemail.”

59 In commentingon OPR’s draft report,Sloman stated he had no involvement in assessing the Epsteincase or
deciding how to resolve it,and that OPR should not identify him as among the people upon whom Acosta relied in

reaching the two-year-state-plea resolution through the NPA. However, Sloman also told OPR that he had little
recollection of the Epstein case, while Acosta specifically recalled having discussed the case with both Sloman and

Menchel.

1. Acosta’s Explanation for His Decision to Pursue a State-based

Resolution
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Acosta told OPR that “absent USAO intervention,” the state’s prosecution of Epstein would have
become final, and accordingly, it was “prudent” to employ Petite policy analysis. As Acosta

explained in a public statement he issued in 2011, “the federal responsibility” in this unique

situation was merely to serve as a “backstop [to] state authorities to ensure that there [was] no

miscarriage of justice.”60 Furthermore, Acosta saw a distinction between a case that originated as

a federal investigation and one that had already been indicted by the state but was brought to the
federal government because of a perception that the state charge was inadequate. In the latter

circumstance, Acosta viewed the USAO’s role only as preventing a “manifest injustice.”61 Acosta

explained that “no jail time” would have been a manifest injustice. But it was his understanding

that if Epstein had pled guilty to state charges and received a two-year sentence to a registrable

offense, “it would never have come to the office in the first place,” and therefore would not be
viewed as a manifest injustice.

Acosta also told OPR he was concerned that a federal prosecution in this case would result

in unfavorable precedent, because the Epstein case straddled the line between “solicitation” or

“prostitution,” which Acosta described as a traditional state concern, and “trafficking,” which was

an emerging matter of federal interest. Acosta contended that in 2006, “it would have been
extremely unusual for any United States Attorney’s Office to become involved in a state

solicitation case, even one involving underage teens,” because solicitation was “the province of

state prosecutors.” Acosta told OPR, “I’m not saying it was the right view -- but there are at least

some individuals who would have looked at this and said, this is a solicitation case, not a trafficking

case.” Acosta was concerned that if the USAO convicted Epstein of a federal charge, an appeal
might result in an adverse opinion about the distinction between prostitution and sex trafficking.

Acosta also told OPR that he was concerned that a trial would be difficult for Epstein’s

victims. In Acosta’s estimation, a trial court in 2007 might have permitted “victim shaming,”

which would have been traumatic for them. In addition, the fact that the state grand jury returned

a one-count indictment with a charge that would not require jail time suggested to Acosta that the
state grand jury found little merit to the case.62 Acosta told OPR:

60 Letter from R. Alexander Acosta “To whom it may concern” at 1 (Mar. 20, 2011), published online in The

Daily Beast.

61 Acosta was referring to the Petite policy provision allowing the presumption that a prior state prosecution

has vindicated the relevant federal interest to be “overcome . . . if the prior [state] sentence was manifestly inadequate
in light of the federal interestinvolved and a substantially enhanced sentence . . . is available through the contemplated

federal prosecution.” USAM§ 9-2.031.D.

62 Acosta told OPR he was unaware that USAO prosecutors believed the State Attorney’s Office had

deliberately undermined the case before the state grand jury. Menchel told OPR that he understood that the State

[The prosecution] was going forward on the part of the state, and so

here is the big bad federal government stepping on a sovereign . . .

state, saying you’re not doing enough, [when] to my mind . . . the
whole idea of the [P]etite policy is to recognize that the []state . . .

is an independent entity, and that we should presume that what

they’re doing is correct, even if we don’t like the outcome, except

in the most unusual of circumstances.
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Finally,Acosta toldOPR that a state-basedresolutionofferedmore flexibility infashioning

a sentence,because he believedprosecutorswould have difficulty persuading a federal district
court inthe SouthernDistrictof Floridato approvea federalplea for a stipulatedbindingsentence

that differedfrom the otherwise applicablefederalsentencingguidelinesrange.64

Acosta told OPR that, in the end, “there was a preference for deferring to the state” because, in

part, the facts of the Epstein case at the time appeared to constitute solicitation or prostitution

rather than trafficking, and a federal prosecution would be “uncharted territory.” Acosta explained

that he did not view it as problematic to defer resolution of the case to the state, although as the
Epstein case played out, the federal role became “more intrusive” than he had anticipated, because

the defense tried to get the state to “circumvent and undermine” the outcome.

Attorney’s Office could have proceeded against Epstein by way of an information, but decided to go into the grand

jury because the State Attorney’s Office “didn’t like the case” and wanted “political cover” for declining the case or

proceeding on a lesser charge.

63 Mencheltold OPR,however,that the federal judges in West PalmBeach were highly regardedand were

generallyviewedas “pro-prosecution.”

64 Acosta said that “dismissing a number of counts and then doing a [R]ule 11is not something that [South

Florida federal district] judges tend to do.” Other subjects also told OPR that the federal judges in the Southern District

of Florida were generally considered averse to pleas that bound them on sentencing, commonly referred to as “Rule

11(c) pleas.”

Federal Rule of Criminal Procedure 11(c)(1)(C)allows the parties to agree on a specific sentence as part of
a plea agreement. The court is required to impose that sentence if the court accepts the plea agreement;if the court

does not accept the agreed uponplea and sentence, the agreement is void. Villafaña told OPR that Rule 11(c) pleas
were “uncommon” in the Southern District of Florida, as the “judges do not like to be told . . . what sentence to

impose.” Menchel similarly told OPR that the USAO viewed federal judges in the Southern District of Florida as
averse to Rule11(c)pleas,althoughMenchelhad negotiated such pleas. Villafaña told OPRthat she had never offered

a Rule 11(c) plea inany of her cases and had no experience with such pleas.

Insummarizing his thinking at the time, Acosta told OPR,

I do think it’s important to look back on this, and try to be in the

shoes of the thought process in 2006 and ’07 when trafficking

prosecutions were fairly new, when . . . more so than today, some
jurors may have looked at this as prostitution, and . . . [a] judge’s

tolerance for victim shaming may have . . . caused more hesitation

on the part of victims . . . .63

The way the matter came to the office was, the state wasn’t doing

enough. It didn’t provide for prison time. It didn’t provide for
registration, and then you had the restitution issue. There were legal

issues . . . . There were witness issues. And . . . we could go to trial

. . . and we may or may not prevail. Alternatively, we could look at

a pre-indictment resolution, and at various points, the office went

back and forth between a federal pre-indictment resolution, and a
state pre-indictment resolution.
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Menchel could not recall who initially suggested a state plea, but noted to OPR that his

own “emails . . . make clear that this course of action was ultimately decided by Alex Acosta.” He

referenced, among others, his May 14, 2007 email to Villafaña informing her that Acosta was
deciding how he wanted to handle the case. Menchel surmised that a state resolution accomplished

two things that Acosta viewed as important: first, it resolved any Petite policy concerns, and

second, it afforded more flexibility in sentencing than a federal plea would have allowed. Menchel

told OPR that the state plea proposal did not reflect any minimization of Epstein’s conduct and

that any state plea would have been to an offense that required sexual offender registration. He
told OPR, “I don’t think anybody sat around and said, you know, it’s not that big a deal. That was

not the reaction that I think anybody had from the federal side of this case.” Rather, Menchel said,

“The concern was if we charge him [as proposed], there’s going to be a trial.”

Villafaña told OPR that she was angry when she received Menchel’s July email explaining

that he had proposed to Sanchez resolving the federal investigation through a state plea. In

Villafaña’s view, the proposed state resolution “didn’t make any sense” and “did not correspond”

to Department policy requiring that a plea offer reflect “the most serious readily provable

offense.”65 Inher view, a plea to a state charge “obviously” would not satisfy this policy. Villafaña
also told OPR that in her view, the USAM required the USAO to confer with the investigative

agency about plea negotiations, and Villafaña did not believe the FBIwould be in favor of a state

plea. Villafaña also believed the CVRA required attorneys for the government to confer with

victims before making a plea offer, but the victims had not been consulted about this proposal.

Villafaña told OPR she had met with some of the victims during the course of the investigation
who had negative impressions of the State Attorney’s Office, and she believed that “sending them

back to the State Attorney’s Office was not something” those victims would support.

65 This policy was set forth in a September 22, 2003 memorandum from then Attorney General John Ashcroft

regarding “Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and Sentencing”

(known as the “Ashcroft Memo”), which provided, in pertinent part:

See also Chapter Two, Part Two, Section II.B.1.

2. July 2007: Villafaña and Menchel Disagree about the Proposed State

Resolution

[I]n all federal criminal cases, federal prosecutors must charge and pursue the

mostserious, readilyprovable offense or offenses that are supportedby the facts
of the case,except as authorizedby an Assistant Attorney General,UnitedStates

Attorney, or designated supervisory attorney in the limited circumstances
described below. The most seriousoffense or offensesare those that generate the

most substantial sentence under the SentencingGuidelines,unless a mandatory
minimumsentence or count requiring a consecutive sentence would generate a

longer sentence. A charge is not “readily provable” if the prosecutor has a good
faith doubt,for legalor evidentiaryreasons,as to the Government’sability readily

to prove a charge at trial. Thus, charges should not be filed simply to exert
leverage to induce a plea. Once filed, the most serious readily provable charges

may not be dismissed except to the extent permitted [elsewhere in this
Memorandum].
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In light of these concerns, Villafaña emailed Menchel, expressing her strong disagreement

with the process:

Menchel told OPR he realized Villafaña was “very anxious” to file charges in the case.

Villafaña had put a “tremendous” amount of effort into the investigation, and Menchel “was not

unsympathetic at all to her desires” to pursue a federal case. However, as Menchel told OPR,

Villafaña’s supervisors, including Acosta, were “trying to be a little bit more dispassionate,” and

her urgency was “not respectful” of Acosta’s position. Menchel viewed the tone of Villafaña’s
email as “highly unacceptable,” and her understanding of applicable law and policy incorrect. In

particular, Menchel pointed out that although the Ashcroft Memo requires prosecutors to charge

the “most readily provable offense,” there is nevertheless room for “flexibility,” and that the U.S.

Attorney has discretion—directly or through a designated supervisor such as Menchel—to waive

the policy.

[I]t is inappropriate for you to enter into plea negotiations without
consulting with me or the investigative agencies, and it is more

inappropriate to make a plea offer that you know is completely

unacceptable to the FBI, ICE [Immigration and Customs

Enforcement], the victims, and me. These plea negotiations violate

the Ashcroft memo, the U.S. Attorney[s’] Manual, and all of the
various iterations of the victims’ rights legislation. Strategically,

you have started the plea negotiations as though we are in a position

of weakness, anxious to make the case go away, by telling the

defense that we will demand no federal conviction. We left the

meeting on June 26th in a stronger position than when we entered,
and your statement that a state resolution would satisfy us takes

away that advantage. If you make it seem like the U.S. Attorney

doesn’t have faith in our investigation, Epstein has no incentive to

make a deal.

Second, your discussionmakes it appear that my investigationis for

“show” only and completely undermines my ability to deal with

Epstein’sattorneys directly. . . .

I would like to make a presentation to the U.S. Attorney, Jeff

[Sloman],Andy [Lourie],and you with ourside of the investigation
and a revisedindictment. The presentationwill addressthe points

raisedby Epstein’scounseland will convinceyou all of the strength

of the case.

In the meantime, please direct all communications from Epstein’s

counsel to me.

. . . .
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In the email, Menchel went on to explain the circumstances of his conversation with

Sanchez and respond to Villafaña’s complaints:

66
Menchel also sent this message to Sloman and copied Lourie.

Menchel’s reply email began with a rebuke:

Both the tone and substance of your email are totally inappropriate

and, in combinationwith other matters in the past, it seriously calls

your judgment into question.

As you well know, the USAttorney has not even decidedwhether

to go forwardwitha prosecutioninthismatter,thusyou shouldhave

respectedhispositionbefore engaginginplea negotiations.

Along that same line, despite whatever contrary representations you
made to the agents in this matter, it was made clear to you by the US

Attorney and the First Assistant from the time when you were first

authorized to investigate Mr. Epstein that the office had concerns

about taking this case because of petit [sic] policy and a number of

legal issues. Despite being told these things, you prepared a pros
memo and indictment that included a definitive date for indictment.

It has come to my attention that you led the agents to believe that

the indictment of this matter was a foregone conclusion and that our

decision to put off that date and listen to the defense attorneys’

concerns is indicative of the office having second thoughts about
indicting. As you well knew, you were never given authorization

by anyone to seek an indictment in this case.66

Lilly Sanchez called me before, not after, the June 26th meeting. It
was an informal discussion and not in the nature of an official plea

offer but rather a feeling out by both sides as to what it might take

to resolve the matter. As you are also well aware, the only reason

why this office even agreed to look into the Epstein matter in the

first instance was because of concerns that the State had not done an
adequate job in vindicating the victims’ rights. As you and the

agents conceded, had Epstein been convicted of a felony that

resulted in a jail sentence and sex offender status, neither the FBI

nor our office ever would have interceded. You should also know

that my discussion with Lilly Sanchez was made with the US
Attorney’s full knowledge. Had Lilly Sanchez expressed interest in

pursuing this avenue further, I certainly would have raised it with all

the interested individuals in this case, including you and the agents.

In any event, I fail to see how a discussion that went nowhere has

hurt our bargaining position. I am also quite confident that no one
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Villafaña acknowledged to OPR that as Criminal Division Chief, Menchel had authority to

deviate from the Ashcroft Memo requiring that guilty pleas be to the most serious readily provable

offense. She disagreed, however, with his representation about her initial meeting with Acosta
and Sloman regarding the Epstein investigation, noting that Menchel had not been at that

meeting.68 Villafaña told OPR that no one had communicated to her the “concerns” Menchel

mentioned, and she had not been given an opportunity to respond to those concerns.69

A week later, Villafaña replied to Menchel’s email, reiterating her concerns about the

process and that filing charges against Epstein was not moving forward:

67 Neither Menchel nor Villafaña could recall for OPR to what concerns they were referring. In commenting

on OPR’s draft report, Acosta’s attorney noted that Acosta’s concerns were “the possibility that bringing a case with

serious evidentiary challenges pressing novel legal issues could result in an outcome that set back the development of

trafficking laws and result in an aggregate greater harm to trafficking victims.”

68
Menchel confirmed to OPR that he was not involved in the decision to initiate the federal investigation.

69 Villafaña characterized Menchel’s email as “meant to intimidate” and told OPR that she felt “put in [her]

place” by him. She perceived that Menchel was making it clear that she should not “jump the chain of command.”
Menchel, however,asserted to OPR that Villafaña had a “history of resisting supervisory authority” that warranted

his strong response.

on the defense team believes that the federal investigation in this

matter has been for show.

Nor are your arguments that I have violated the Ashcroft memo, the
USAM or any other policy well taken. As Chief of the Criminal

Division, I am the person designated by the US Attorney to exercise

appropriate discretion in deciding whether certain pleas are

appropriate and consistent with the Ashcroft memo and the USAM

– not you.

As for your statement that my concerns about this case hurting

Project Safe Childhood are unfounded, I made it clear to you that

those concerns were voiced by the US Attorney.67 Whether or not

you are correct, matters of policy are always within his purview and

any decisions in that area ultimately rest with him.

Finally, you may not dictate the dates and people you will meet with

about this or any other case. If the U.S. Attorney or the First

Assistant desire to meet with you, they will let you know. Nor will

I direct Epstein’s lawyers to communicate only with you. If you

want to work major cases in the district you must understand and
accept the fact that there is a chain of command – something you

disregard with great regularity.

Hi Matt -- My trial is over, so I now have [ ] time to focus back on

this case and our e-mail exchange. There are several points in your
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e-mail that I would like to address, and I also would like to address

where we are in the case.

First, I wanted to address the comment about jumping the chain of
command. After that concern was brought to my attention several

months ago, I have tried very hard to be cognizant of the chain of

command. . . . If there is a particular instance of violating the chain

of command that you would like to discuss, I would be happy to

discuss it with you.

The statement that I have not respected Alex’s position regarding

the prosecution of the case demonstrates why you hear the

frustration in the tone of my e-mail. For two and a half months I

have been asking about what that position is. I have asked for
direction on whether to revise the indictment, whether there are

other issues that Alex wants addressed prior to deciding, whether

there is additional investigation that needs to be done, etc. None of

that direction has been forthcoming, so I am left with . . . victims,

and agents all demanding to know why we aren’t presenting an
indictment. Perhaps that lack of direction is through no fault of

yours, but I have been dealing with a black box, so I do not know to

whom I should address my frustration. My recollection of the

original meeting with Alex and Jeff is quite different than your

summary. In that meeting, I summarized the case and the State
Attorney’s Office’s handling of it. I acknowledged that we needed

to do work to collect the evidence establishing a federal nexus, and

I noted the time and money that would be required for an

investigation. I said that I was willing to invest that time and the

FBI was willing to invest the money, but I didn’t want to get to the
end and then have the Office be intimidated by the high-powered

lawyers. I was assured that that would not happen. Now I feel like

there is a glass ceiling that prevents me from moving forward while

evidence suggests that Epstein is continuing to engage in this

criminal behavior. Additionally, the FBI has identified two more
victims. If the case is not going to go forward, I think it is unfair to

give hope to more girls.

As far as promising the FBI that an indictment was a foregone

conclusion, I don’t know of any case in the Office where an

investigation has been opened with the plan NOT to indict. And I
have never presented an indictment package that has resulted in a

declination. I didn’t treat this case any differently. I worked with

the agents to gather the evidence, and I prepared an indictment

package that I believe establishes probable cause that a series of

crimes have been committed. More importantly, I believe there is

. . . .
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Villafaña did not get the meeting with Acosta that she requested. She viewed Menchel’s

message as a rejection of her request to make a presentation to Acosta, and she told OPR that even

though she regarded Sloman as a friend, she did not feel she could reach out even to him to raise

her concerns.71 Menchel, however, told OPR that he did not “order” Villafaña to refrain from
raising her concerns with Acosta, Sloman, or Lourie, and he did not believe his email to Villafaña

foreclosed her from meeting with Acosta. Rather, “the context of this exchange is, she is running

roughshod over the U.S. Attorney, and what I am saying to her is, there is a process. You’re not

in charge of it. I’m not in charge of it. [Acosta’s] in charge of it.” Acosta, who was apparently

not aware of Villafaña’s email exchange with Menchel, told OPR that from his perspective,
Villafaña was not “frozen out” of the case and that he would have met with her had she asked him

directly for a meeting.

As the USAOmanagersconsideredin July 2007 how to resolvethe federal investigation,
one item of evidence they did not have available to assist in that decision was the computer

equipmentremovedfrom Epstein’shomebefore the PBPDexecuteditssearchwarrant. Although

Villafaña took steps to obtain the evidence,defensecounselcontinuedto oppose her efforts.

70
Menchel forwarded this email to Sloman.

71 Villafaña told OPR that she later spoke to Menchel, asking Menchel to redirect Sanchez to Villafaña, but that

Menchel responded it was not Villafaña’s “place” to tell him to whom he should direct communications.

B. Villafaña Attempts to Obtain the Computer Equipment Missing from

Epstein’sPalmBeachHome,but the DefenseTeamOpposesHerEfforts

proof beyond a reasonable doubt of Epstein’s criminal culpability.

Lastly, I was not trying to “dictate” a meeting with the U.S. Attorney

or anyone else. I stated that I “would like” to schedule a meeting,
asking to have the same courtesy that was extended to the defense

attorneys extended to the FBI and an Assistant in the Office. With

respect to your questions regarding my judgment, I will simply say

that disagreements about strategy and raising concerns about the

forgotten voices of the victims in this case should not be classified
as a lapse in judgment. This Office should seek to foster spirited

debate about the law and the use of prosecutorial discretion . . . .

[M]y first and only concern in this case (and my other child

exploitation cases) is the victims. If our personality differences

threaten their access to justice, then please put someone on the case
whom you trust more, and who will also protect their rights.

In the meantime, I will be meeting with the agents on Monday to

begin preparing a revised indictment package containing your

suggestions on the indictment and responding to the issues raised by

Epstein’s attorneys. . . . If there are any specific issues that you or
the U.S. Attorney would like to see addressed, please let me know.70
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Early in the federal investigation, Villafaña recognized the potential significance of

obtaining the missing computer equipment. Villafaña told OPR that she and the FBI agents went

through every photograph found in Epstein’s house, but found none that could be characterized as
child pornography. Nevertheless, Villafaña told OPR that investigators had learned that Epstein

used hidden cameras in his New York residence to record his sexual encounters, and she believed

he could have engaged in similar conduct in his Palm Beach home. In addition, the computer

equipment potentially contained surveillance video that might have corroborated victim statements

about visiting Epstein’s home. More generally, in Villafaña’s experience, individuals involved in
child exploitation often possessed child pornography.72 Villafaña’s co-counsel, who had

substantial experience prosecuting child pornography cases, similarly told OPR, “Epstein was a

billionaire. We knew his house was wired with video, it would be unusual [for] someone with his

capabilities not to be video recording” his encounters.

As the investigation continued, Villafaña took various steps to acquire the computer
equipment removed from Epstein’s Palm Beach residence. As noted previously in this Report, in

her initial request to Epstein’s counsel for documents, she asked defense counsel to provide “[t]he

computers, hard drives, CPUs, and any other computer media (including CD-ROMs, DVDs,

floppy disks, flash drives, etc.) removed from” the residence. Although Lourie subsequently

narrowed the government’s request for documents, the request for computer equipment remained.
The defense, however, failed to comply with the request.

Villafaña learned that the computer equipment was in the possession of a particular

individual. After consulting the Department’s Computer Crime and Intellectual Property Section

and Office of Enforcement Operations about the appropriate legal steps to obtain the computer

equipment, Villafaña described her plan in an email to Menchel. She asked Menchel for any
comments or concerns, but OPR did not find an email response from him, and Menchel told OPR

that he did not recall Villafaña’s efforts to obtain the computer equipment.

In May 2007, following the plan she had outlined to Menchel, Villafaña initiated action

requiring production of the computer equipment by a particular date. In her email to Villafaña on

June 29, 2007, Sanchez requested a two-week extension, indicating that she hoped a “state-based
resolution” to the case would soon be reached.73 Villafaña advised her supervisors of the request,

and responded to Sanchez that she “would like to get the computer equipment as soon as possible.”

Nonetheless, Villafaña eventually agreed to an extension.

Meanwhile,Epsteinattorney Roy Black wrote separately to Villafaña,demandingto know

whether Villafaña had compliedwith applicable Department policiesbefore seeking the computer

72 In addition, Villafaña became aware that in August 2007, FBI agents interviewed a minor victim who stated

that she had been photographed in the nude by Epstein’s assistant, who told the victim that Epstein took pictures of

the girls.

73 This email led Villafaña to ask her supervisors if any of them had discussed with the defense a possible

resolution of the case, which resulted in Villafaña’s exchange of emails with Menchel about their respective views of

the case. See Section IV.A.2 in this Part.
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equipment.74 After further communications on this issue involving Black, Sanchez, Villafaña, and

Lourie, Black took legal action that effectively halted production of the computer equipment to the

USAO until the issue could be decided by the court—which, as explained below, never happened
because the parties entered into the NPA.

In addition to their efforts to stop the government from obtaining the computer equipment,

defense counsel also sent letters to the USAO, dated July 6, 2007, and July 25, 2007, reiterating

their objections to a federal investigation of Epstein. The July 25, 2007 letter included a lengthy
“case analysis chart” purporting to support the defense argument that Epstein had committed no

federal offense. The July 25 letter also noted that the defense had been consulting with the former

Principal Deputy Chief of CEOS, reporting that she “supports our position without reservation that

this is not a matter upon which the federal statu[t]es should be brought to bear.”75

While the defense was reiterating its objections to the federal investigation, CEOS
expressed its endorsement of Villafaña’s legal analysis and proposed charges. On July 18, 2007,

CEOS Chief Oosterbaan emailed Sloman, Menchel, and Lourie, stating that he had read

Villafaña’s prosecution memorandum “closely,” and noting that “[s]he did a terrific job. As we

opined to Andy [Lourie] back in May, [CEOS] agree[s] with her legal analysis. Her charging

decisions are legally sound.” Oosterbaan observed:

Inclosing, Oosterbaan renewed his offer to have CEOS “help you with this prosecution,” and to

send “whatever and whoever you need” to assist.

74 Villafaña forwarded Black’s letter to Menchel, explaining the circumstances relating to the removal of the

computer equipment from Epstein’s home, the steps she had taken to make the required consultations in the

Department, and that she and Lourie had worked together on her response to Black.

75 The news that the former CEOS Principal Deputy Chief was advising the Epstein team led to an email

exchange betweenSloman and CEOS Chief Oosterbaan,who commented,“By the way, let me know if you want me
to put something in writing to you with our position and detailing all of the child prostitution cases she supervised

with similar facts.”

C. July 2007: The Defense ContinuesItsEffortsto Stop the Federal Investigation

I have also reviewed the arguments contained in the letters from

defense counsel. Their legal analysis is detailed and comprehensive,

but I find none of their arguments persuasive. That is not to say that

all the arguments are completely devoid of merit. I expect the judge

to consider some of the arguments closely. Nevertheless, while the
law applicable here is not always crystal clear, the balance of

available precedent favors us. From the prosecution memorandum

it is clear that Marie has anticipated the strongest legal arguments,

scrutinized the applicable law,and has charged the case accordingly.

And, while with this prosecution the government clearly faces a
strong and determined defense team, it is a challenge well worth

facing. I also happen to know that there is absolutely no concern . . .

about facing the challenges this case presents.
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The next critical step in the development of the NPA was the decision to propose a two-
year term of imprisonment. Although presented to the defense as the “minimum” the USAO would

accept, in actuality the two-year proposal became only the starting point for the negotiations, with

the result that the defense continued to chip away at it as the negotiations continued. The

contemporaneous emails make no mention of any rationale for the decision to propose two years

as the government’s beginning negotiating position, and nobody with whom OPR spoke was able
to recall how the decision was made. As discussed below, Acosta did offer OPR an explanation,

but OPR was unable to find contemporaneous evidence supporting it.76

While the defense was communicating its objections to the federal investigation to

Villafaña, Lourie, Menchel, and Sloman, Villafaña continued moving toward filing charges. On

July 19, 2007, the day after receiving Oosterbaan’s email supporting a potential prosecution,
Villafaña emailed Lourie and Menchel seeking approval to take further investigative steps

regarding three of Epstein’s assistants. However, Menchel directed Villafaña to “hold off . . . until

we decide what course of action we are going to take on [E]pstein which should happen next

week.” Menchel told OPR that he did not specifically recall why he asked Villafaña to wait, but

he assumed it was because Acosta was deciding what course of action to take on the case.

On Monday, July 23, 2007, Menchel submitted a resignation notice to Acosta, stating that

he would be leaving the USAOeffective August 6, 2007.77

Early on the morning of Thursday, July 26, 2007, Villafaña informed Menchel that she was

preparing a new draft indictment containing revisions he had suggested, including removal of all
but three of the “travel counts” and “a large number of [the] overt acts,” and the addition of overt

acts and counts relating to two additional victims; she would not, however, have the revised

indictment ready in time “for our discussion today” at their 2:00 p.m. meeting. Menchel told OPR

that the fact that he had both proposed revisions to the indictment and also directed Villafaña to

delay the investigative steps involving the assistants indicated that he was “trying to do something”
with the case, but was waiting for Acosta to decide the “underlying issue” of whether to proceed

with federal charges.

Acosta made that decision on or before July 26, 2007. On that afternoon, Villafaña met in

Miami with Menchel. She told OPR that Sloman, as well as the FBI case agents and their

supervisors, were also present, with Lourie participating by telephone. Villafaña told OPR that
she expected that the meeting, requested by Menchel, would address the direction of the

investigation. However, Villafaña told OPR that after everyone had assembled, Menchel entered

the room and stated that Acosta “has decided to offer a two-year state deal.” According to

76
See Section IV.D.2 in this Part.

77 As early as May 4, 2007, Menchel had informed Acosta that he was intending to leave the USAO to enter

private practice.

D. Acosta Decides on a Resolution That Includes a Two-Year Term of

Incarceration

1. The July 26, 2007 Meeting in Miami
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Villafaña, Menchel left the meeting after almost no discussion, leaving Villafaña “shocked and

stunned.”

Menchel told OPR that he did not recall the July 26, 2007 meeting. Nonetheless, he
strongly disputed Villafaña’s description of events, asserting that it would have been “directly at

odds with his management style” to convene such a meeting, announce Acosta’s decision, and

leave without discussion. Acosta told OPR that he had “decided and endorsed this resolution at

some point,” but he did not recall being aware that Menchel was going to announce the decision

at the July 26 meeting; in addition, although Acosta did not recall the circumstances of Menchel’s
relaying of that decision, he said it “would have been consistent with” his decision for Menchel to

do so. Neither Sloman nor Lourie recalled the meeting. The FBI case agent recalled attending a

meeting at the USAO in Miami with her co-case agent and supervisors, together with Villafaña,

Lourie (by telephone), Menchel, and Sloman, at which they discussed how to proceed with the

Epstein case. According to the case agent, at this meeting the FBI insisted that Epstein be
registered for life as a sexual offender, and the co-case agent advocated for waiting until the court

had ruled on the USAO’s ability to obtain Epstein’s computer equipment.

Regardless of exactly how Acosta’s decision regarding the two-year term was

communicatedto Villafaña and the FBI agents, and regardless of who initially proposed the

specific term, the record shows that Acosta ultimately made the decision to offer Epstein a
resolutionthat includeda two-year term of imprisonment,as he acknowledged.78

Villafaña asserted that she was not consulted about the specific two-year term before the

decision was made.79 Villafaña told OPR that she had worked hard to develop a strong case, and
none of her supervisors had identified to her any specific problem with the case that, in her view,

explained the decision to extend an offer for a two-year sentence. Villafaña also told OPR that

Menchel provided no explanation for this decision during the July 26, 2007 meeting, and Villafaña

did not ask for an explanation because she accepted his statement that it was Acosta’s decision.

Villafaña described the proposal as “random,” and told OPR, “[W]e’re all [sentencing] guidelines
people, so 24 months just makes no sense in the context of the guidelines. There’s no way to get

to 24 months with this set of offenses.”80

78 OPR notes that Villafaña did not appear hesitant to send emails to her supervisors setting forth her views and

objections,and there is no reference before this meeting in any of her emails indicatingthat a decision had been made
to offer a two-year term of incarceration. Therefore,given that a meeting had been arranged involving Mencheland

Villafaña, and possibly most of the other primary USAO and FBI participants,it seems logical that Acosta made a
decision to resolve the case with a two-year state plea not long before the meeting.

79 OPR found no evidence in the documentaryrecord indicatingthat Villafaña had knowledgeof Acosta’s

decisionor the two-yeartermbefore the July 26,2007 meetingat whichshe saidshe learnedof it.

80 From the time the U.S. Sentencing Guidelines went into effect in 1987, they have been the mechanism for

calculating federal criminal sentences. Since 2005, the Guidelines have been non-binding, but the federal courts are

required to consider them. As noted in the commentary to USAM § 9-27.710,

2. The Subjects’Explanationsfor the Decisionto Offer Epsteina Sentence

with a Two-Year Term of Incarceration
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Sloman also told OPR that he did not know how the decision to offer a two-year plea offer

was reached, but he believed that Acosta made the decision based on recommendations from

Menchel, Lourie, and Villafaña. He opined to OPR that the decision was likely based on an
assessment by Menchel and Lourie of the litigation risks presented by the case.81 Sloman added

that he did not know how a two-year sentence might have related to specific charges or to either

state or federal sentencing guidelines. Lourie likewise told OPR he did not recall how the two-year

term was decided upon, or by whom, but he speculated that it may have been presented by the

defense as the most Epstein would accept, and that the decision would have been reached by
Acosta following “extended consideration, research, and discussion,” among Acosta, Sloman,

Menchel, Lourie, and Villafaña.82

Menchel told OPR that he did not recall discussing a two-year plea deal with Acosta or

who reached the decision that two years was an appropriate sentence. Menchel also told OPR,

however, that he recalled believing that if the USAO had filed the contemplated federal charges,
Epstein would have felt he had “nothing to lose” and “undoubtedly” would have chosen to take

the case to trial. Menchel recalled believing there was a real risk that the USAO might lose at trial,

and in so doing, might cause more trauma to the victims, particularly those who were reluctant to

testify. Menchel told OPR that he did not believe that anyone at the time looked at two years “as

a fair result in terms of the conduct. I think that was not the issue. The issue was whether or not
if we took this case to trial, would we risk losing everything,” and “if we . . . felt we could have

gotten more time, we would have, without having to press it to the trial.”

Acosta told OPR that “I had decided and endorsed” the two-year resolution “at some

point,” and that it resulted from “back and forth” discussion “over the course of some days or a

week or two.” As noted earlier in this Report, Acosta viewed the USAO’s role in this case merely
as a “backstop” to the state’s prosecution, which he explained to OPR was “a polite way of saying[,

‘]encouraging the state to do a little bit more.[’]”83 Acosta said that he understood two years’

imprisonment to have represented the sentence Epstein faced under one of the original charges the

PBPD was considering at the outset of the state investigation.84 Acosta also told OPR that he

81
In Sloman’s view, Menchel and Lourie were “two of the finest trial lawyers” in the USAO.

82 Lourie noted that Sloman and Menchelwere “two extraordinarilyexperiencedpeople in [Acosta’s]front

office whohadtried. . . gobs and gobsof cases.”

83 In commentingon OPR’s draft report,Acosta’s attorney asserted that OPR’s use of Acosta’s quote, “a little
bit more,” “unfairly minimized” Acosta’s and the USAO’s efforts to achieve justice in this case. Acosta’s attorney

also asserted that the phrase was “clearly soft-spoken understatement,” that the terms obtained were “substantially
more onerous than the state’s alternative resolution,” and that Acosta was “clearly declining the invitationto take the

State to task and soft-pedaling an obvious distinction.”

84 OPR examined this assertion and was unable to verify that the proposed two-year term of imprisonment

corresponded with the charges that the PBPD considered at the outset of the state investigation or with the charge in

the attorney for the government has a continuingobligation to assist the court in

its determination of the sentence to be imposed. The prosecutor must be familiar
with the guidelinesgenerally and withthe specific guidelineprovisionsapplicable

to his or her case. In discharging these duties, the attorney for the government
should . . . endeavor to ensure the accuracy and completeness of the information

upon which the sentencingdecisionswill be based.
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understood that the PBPD would not have asked the FBI to investigate Epstein if the state had

pursued the appropriate charges. In other words, in Acosta’s view, “[T]his was, rightly or wrongly,

an analysis that distinguished between what is necessary to prevent manifest injustice, versus what
is the appropriate federal outcome to that.” Acosta told OPR that he believed he had discussed his

concerns about the case with Lourie, Sloman, or Menchel, although he could not recall any specific

conversation with them.

A meeting with defense counsel was scheduled for Tuesday, July 31, 2007. Villafaña told

OPR that between July 26 and July 30, 2007, she had “some sort of discussion” with her

supervisors that resulted in her creation of a “term sheet” identifying the proposed terms for

resolving the federal investigation through state charges. Sometime during that period, Villafaña

left a voicemail message for Menchel. During their OPR interviews, neither Villafaña nor
Menchel could recall what Villafaña said in that message. On July 30, 2007, Menchel emailed

Villafaña:

The following day, July 31, 2007, Villafaña emailed a one-page “Terms of Epstein

Non-Prosecution Agreement” to Sloman, Menchel, and Lourie. Villafaña told OPR she had never

before seen or heard of a non-prosecution agreement and that it was a concept “completely foreign”

to her.85 Villafaña told OPR that the idea of styling the two-year state plea agreement with Epstein

the state indictment. OPR considered various potential state charges involving various numbers of victims and found

no obvious reasonable state sentencing guidelines calculation that would have resulted in a two-year sentence.

85 Deferred prosecution and non-prosecution agreements were standard, though infrequently used, vehicles for

resolving certain federal criminal cases against corporate entities. A 2008 Departmental memorandum explained:

E. Villafaña Drafts a “Term Sheet” Listing the Requirementsof a Potential

Agreementwiththe Defense

I received your voicemail this morning. I don’t see any reason to

change our approach. I think telling them that unless the state

resolves this in a way that appropriately vindicates our interests and
the interests of the victims, we will seek [federal charges] conveys

that we are serious. While Lilly [Sanchez] has represented in the

past that this would likely not happen, I never conveyed it in quite

these terms before. In any event, this is the course of action that the

US Attorney feels comfortable taking at this juncture.

The terms “deferred prosecution agreement” and “non-prosecutionagreement”

have often been used loosely by prosecutors, defense counsel, courts and
commentators. As the terms are used in these Principles[of FederalProsecution

of Business Organizations], a deferred prosecution agreement is typically
predicateduponthe filing of a formalchargingdocumentby the government,and

the agreement is filed with the appropriate court. In the non-prosecution
agreementcontext,formalcharges are not filedand the agreement is maintained

by the parties rather than being filed with a court. Clear and consistent use of
these terms will enable the Departmentto more effectively identifyand share best

practicesand to track the use of such agreements. These Principlesdo not apply

51



as a “non-prosecution agreement” came from Acosta, although Menchel may have communicated

that terminology to her. According to Villafaña, she asked that it include a mechanism for the

victims to be provided monetary compensation through 18 U.S.C. § 2255 in lieu of the restitution
that would have been available if Epstein were pleading guilty to federal charges.86 Acosta told

OPR that he “developed and approved” the term sheet.”

Before the document was presented to defense counsel, two terms were dropped from

Villafaña’s draft—one providing that the agreement would apply only to already-identified

victims, and another requiringthe deal to be accepted,and Epstein to plead guilty, within the
month. The final term sheet was as follows:

Memorandum from Acting Deputy Attorney General Craig S. Morford to Heads of Departmental Components and

United States Attorneys at n.2 (Mar. 7, 2008), available at https://www.justice.gov/archives/jm/criminal-resource-

manual-163-selection-and-use-monitors. Villafaña did not have significant experience prosecuting corporate entities.

86 A civil remedy for personal injuries suffered by victims of certain crimes is provided for in the federal

criminal code at 18 U.S.C. § 2255. Subsection (a) of the statute, as in effect from July 27, 2006, to

March 6, 2013, provided as follows:

Villafaña also told OPR that she asked that the terms include the requirement that Epstein plead to an offense that

required him to register as a sexual offender; however, sex offender status was also mentioned in Menchel’s July 3,

2007 email to Villafaña recounting his preliminary discussions with Sanchez.

to plea agreements,which involve the formal convictionof a corporationin a

courtproceeding.

Any person who, while a minor, was a victim of a violation of section
2241(c),2242,2243,2251,2251A,2252,2252A,2260,2421,2422, or 2423 of

this title and who suffers personal injury as a result of such violation,regardless
of whether the injury occurred while such person was a minor,may sue in any

appropriate UnitedStates DistrictCourtand shall recover the actual damages such
personsustains and the cost of the suit, includinga reasonable attorney’s fee. Any

personas described in the preceding sentence shall be deemed to have sustained
damages of no less than $150,000 invalue.
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CONFIDENTIAL PLEA NEGOTIATIONS

TERMSOF EPSTEIN NON -PROSECUTION AGREEMENT

Epstein pleads guilty (not nolo contendere) to an Information filed by the

Palm Beach County State Attorney's Office charging him with :
(a ) lewd and lascivious battery on a child , in violation ofFl. Stat.

800.04( ) ;
(b) solicitation of minors to engage in prostitution , in violation of .

Stat. 796.03 ; and
( ) engaging in sexual activity with minors at least sixteen years of age ,

inviolationof Fl. Stat. 794.05.

Epsteinand the StateAttorney'sOfficemakea joint, binding
recommendationthat Epstein serveat least two years inprison, without any

opportunityfor withholdingadjudicationor sentencing; and without
probationor communitycontrol inlieuofimprisonment.

Epstein agrees to waive all challenges to the information filed by the State

and the right to appeal.

Epstein agrees that , if any of the victims identified in the federal

investigation file suit pursuant to 18 U.S.C. 2255, Epstein will not contest

the jurisdiction of the U.S. District Court for the Southern District of
Florida over his person and the subject matter . Epstein will not contest that
the identified victims are persons who, while minors, were victims of
violations of Title 18, United States Code, Sections( s ) 2422 and /or 2423 .

After Epsteinentershis state courtplea andis sentenced, the FBIandthe
U.S.Attorney'sOfficewill close their investigations.

V. THE USAO PRESENTS EPSTEIN WITH KEY TERMS OF A DEAL: PLEAD

GUILTY TO STATE CHARGES REQUIRING A TWO-YEAR TERM OF
INCARCERATION AND SEXUAL OFFENDER REGISTRATION, AND AGREE

TO A MEANS FORTHE VICTIMS TO OBTAIN MONETARYDAMAGES

Although the USAO term sheet was presented to Epstein's defense team on July 31, 2007,

it took almost another two months to reach a final agreement in the form of the NPA The

contemporaneous emails show that over the course of those two months, defense counsel offered

multiple counter -proposals to the stated terms, and alternated between working out the
state plea disposition and seeking an alternative federal plea arrangement. The emails make clear

that as the negotiations intensified in September 2007 , the prosecutors became increasingly

frustrated , particularly with what they perceived as the defense tactic of agreeing to terms and

provisions but then backtracking or altering the agreed-upon terms in subsequent communications.
It is apparent that the defense persistence achieved some measure of success, at least concerning
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the period of imprisonment, because the USAO failed to hold firm to its proposalof “ at least two
years in prison . ” The USAO did, however, consistently reject defense proposals to change other
terms, particularly the requirement that Epstein register as a sexual offender.

A. July 31, 2007 : The USAO Presents Its Proposal to the Defense Team , which

Makes a Counteroffer

Menchel Sloman, Lourie, Villafaña , and the case agents met with Epstein attorneys

Lefcourt, Sanchez , and Black on July 31, 2007 , with Menchel leading the meeting for the
USAO.8 The USAO presented the term sheet , and Villafaña distributed a federal sentencing

guidelines calculation showing that if prosecuted federally , Epstein faced a sentencing range of
188 to 235 months ' incarceration .

87

Villafaña recalled that during the meeting, Epstein's attorneys opposed the requirement of
sexual offender registration, argued that Epsteinwould not be safe inprison, suggested that Epstein
serve a sentence of home confinement or community control 88 in lieu of incarceration, and

emphasized that a state resolution provided greater sentencing flexibility.89 Villafaña told OPR

that when Epstein's attorneys expressed concern during the meeting about Epstein's security in a

state prison and argued for a home confinement sentence , Menchel suggested Epstein plead to a

federal charge so that he could serve his time in a federal facility. A few days after the meeting,

Villafaña emailed Menchel, stating that she had “figured out a way to do a federal plea with a 2-1/ 2

year cap.”

Although Acosta had authorized a plea to state charges, emails and other correspondence

show that during the negotiations , the parties also considered structuring a plea around federal

87

Villafaña was the only witness with whom OPR spoke who had a substantive memory of this meeting .

88
According to theFloridaDepartmentofCorrections fact sheet for defendants subjected to community control,

The Community Control supervision program was created as a diversion to

incarcerationor imprisonment; therefore it is an intensive supervisionprogram
where you are confined to your home unless you are working, attendingschool,
performingpublic service hours, participatingin treatment or another special

activity that has been approved in advance by your officer. The programwas
designed to build accountability and responsibility along with providing a
punishment alternative to imprisonment While on Community Control

supervision also knownas “ house arrest you willnot be allowedto leave your
hometo visit family or friends, go out to dinner or to the movies, go on vacation,

ormany of the other activitiesyouare used to being able to do ... , but it does
allowyou to continueto workto supportyourselfandyour family or attend school

in lieuofbeingincarceratedand away fromloved ones.

Florida Dept. of Corrections, Succeeding on Community Control at 1 http://www.dc.state.fl.us/cc/ccforms/
Succeeding-on - Community-Control.pdf.

89 Villafañatold OPR that she was concernedabout a state resolutionbecausethe defense team a lotof

experiencewith the state system. We did not ” Villafañaanticipatedthere would be ways to “ manipulate” a state

sentence and the USAO wouldbe giving up all control, and she told OPRthat she discussedthis concernwith
Lourie, althoughshe couldnot recallwhenthat discussionoccurred.
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charges in addition to state charges. On behalf of the defense team, Sanchez followed up on the

July 31, 2007 meeting with an August 2, 2007 letter to Menchel:

Sanchez added, “We must keep in mind that Jeffrey Epstein is a 54-year-old man who has never

been arrested before. He has lived an otherwise exemplary life.”

The “significantly punitive” proposal described in the defense letter involved no period of
mandatory incarceration. Instead, Sanchez suggested two years of home confinement, with regular

reporting to and visits from a community control officer; payment of restitution, damages, court

and probationary costs, and law enforcement costs; random drug testing; community service;

psychological counseling; and a prohibition on unsupervised contact with the victims. The letter

specifically referred to the victim damages-recovery procedure that the government had proposed
under 18 U.S.C. § 2255 and represented that Epstein was “prepared to fully fund the identified

group of victims which are the focus of the [USAO] – that is, the 12 individuals noted at the

meeting on July 31, 2007.” Under the defense proposal, the state would incarcerate Epstein only

if he failed to comply with the terms of supervised custody. Sanchez also advised that the defense

team was seeking a meeting with Acosta.

Villafaña told OPR that she and her managers agreed the counteroffer was unacceptable,

and she conferred with Lourie or Menchel about the government’s response. Villafaña drafted for

Menchel’s signature a letter asserting that the USAO considered a two-year term of imprisonment
to be the minimum sentence that would “vindicate” the federal interest in the Epstein investigation.

Villafaña’s draft stated that the USAO “has never agreed that a state prison sentence is not

appropriate for Mr. Epstein,” but was willing to allow Epstein to enter a guilty plea under Federal

Rule of Criminal Procedure 11(c)(1)(C) to a federal felony charge with a binding recommendation

for a two-year term of incarceration. Villafaña specified that Epstein would also be required to
concede liability under 18 U.S.C. § 2255 for all of the victims identified during the federal

investigation, “not just the 12 that formed the basis of an initial planned charging instrument.”

90 The USAO countered,however, that it “never agreed that a state prison sentence is not appropriate” and that
“a plea to two federal misdemeanors was never extended or meant as an offer.” Records show that throughout the

Epstein matter, the USAO attorneys identified instances when defense attorneys misstated or otherwise did not
accurately describe events or statements. Accordingly, in evaluating the subject attorneys’ conduct, OPR did not rely

on uncorroborateddefense assertions.

B. In an August 3, 2007 Letter, the USAO States That a Two-Year Term of

Imprisonment Is the MinimumThat Will Vindicate the Federal Interest

We welcomed your recognition that a state prison sentence is neither
appropriate for, nor acceptable to, Mr. Epstein, as the dangers of the

state prison system pose risks that are clearly untenable. We

acknowledge that your suggestion of a plea to two federal

misdemeanors was an attempt to resolve this dilemma. Our

proposal is significantly punitive, and if implemented, would, we
believe, leave little doubt that the federal interest was demonstrably

vindicated.90
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Menchel made several substantive changes to Villafaña’s draft letter. He specified that “a

two-year term of state imprisonment” was the minimum sentence that would satisfy the federal

interest in the case. (Emphasis added.) With regard to the option of a federal plea, Menchel wrote
that the USAO “would be willing to explore a federal conviction” and retained the reference to a

Rule 11(c) plea. Menchel also removed the reference to the specific state offenses to which Epstein

would be required to plead guilty. Menchel forwarded the redraft to Acosta, suggesting that they

speak about it the next morning, as well as to Sloman, Lourie, and Villafaña.

The final letter, as shown on the following pages, was identical to Menchel’s redraft, except

that it omitted all reference to a federal plea under Rule 11(c).91

91 Menchel told OPR that he did not disfavor Rule 11(c) pleas but knew that the USAO believed the judges
were generally averse to them. He did not recallwhy the provisionwas dropped from the letter,but “assumed” it was

a decision by Acosta. In a September 6, 2007 email, Villafaña told Sloman that she and Menchel had discussed a
Rule 11(c) plea,but she opined that Menchel “must have asked Alex about it and it was nixed.” Villafaña told OPR

that Lourie,too, had told her Acosta did not want to do a Rule 11(c) plea.
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U.S.DepartmentofJustice

UnitedStates Attorney
SouthernDistrictofFlorida

ALEXANDERACOSTA
UNITED STATESATTORNEY

99NE
Miami, FL 33132
(305)

(305) 530-6444 Facsimile

August 3, 2007

VIA FACSIMILE
Lilly Ann Sanchez, Esq .

Re: Jeffrey Epstein

Dear Lilly:

Thank you for your letter ofAugust 2nd regarding your proposal onhow to resolve the
Epstein matter.

As we explained at our meeting on July 31 , 2007 the Office believes that the federal
interest will not be vindicated in the absence of a two -year term of state imprisonment for
Mr. Epstein. That offer was not meant as a starting point for negotiations, it is the minimum
term of imprisonment that will obviate need for federal prosecution . The Office has

never agreed a state prison sentence is not appropriate for Mr. Epstein . Rather we
simply stated that ifMr. Epstein preferred to serve his sentence ina federal penetentiary , we
would be willing to explore a federal conviction that may allow that in lieu of any state
resolution. Further , as I made clear in our follow up telephone conversation after the
meeting, a plea to two federal misdemeanors was never extended or meant as an offer.

We alsowouldreiteratethat theagreementto Section2255 liabilityappliesto allof
theminorgirls identifiedduringthe federalinvestigation, notjustthe 12 that form the basis
ofan initialplannedcharginginstrument.

As you know , the ability to engage in flexible plea negotiations is dramatically
changed upon the return of an indictment. Once an indictment is returned the Office does
not intendto file a Superseding Informationcontaining a lesser charge or to dismiss the case

in favor of state prosecution.
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LILLY ANN SANCHEZ, .
AUGUST 3 , 2007
PAGE 2

Please let us know yourclient'sdecision by no later than August 17. I haveconferred
with U.S. Attorney Acosta who has asked me to communicate that the two - year term of
incarceration is a non -negotiable minimum to vindicate a federal interest and at this time,

he is not inclined to meet with counsel for Mr. Epstein.

Sincerely ,

R.AlexanderAcosta
UnitedStatesAttorney

el
By :

Matthew Menchel

Chief, CriminalDivision

cc Roy Black
Gerald B. Lefcourt
R. Alexander Acosta
Jeffrey Sloman
Andrew Louric

A. Marie Villafaña

Menchel told OPR that in his view, the two-year sentence established a “ floor for

negotiations and ifEpstein rejected the offer, subsequent offers would require him to accept more

jail time rather than less . Menchel told OPR that the USAO was “ leaving our options open ” by
retaining the option of a federal plea because he thought the defense was “trying ... to get him

into a federal penitentiary. ” The letter's deadline of August 17, 2007 , for acceptance of the

government's offer was intended to accommodate Villafaña's request that the deadline provide
her with enough time to go to New York, pursue investigative steps involving two of Epstein's

assistants, do witness interviews, and take additional legal steps to obtain Epstein's computers if
Epstein rejected the deal . Menchel told OPR he considered August 17 to be a firm deadline : “ [ ]

you tell someone they have two weeks , it should be two weeks. ” Menchel signed and sent the

letter on Friday, August 3, 2007 , which was his last day at the USAO before joining a private law
firm . 92

The followingMonday, August 6, 2007, VillafañacontactedMenchelbyemail at his new
firmto inquirewhetherthe letterto Epstein'scounselhad gone out onFriday. Villafañaexplained

92

Mencheltold OPRthat the timingofthe letterto Sanchezwas a “ total coincidence,” andhadnothingto do
withhis impendingdeparturefromthe USAO.
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to OPR that she “wanted to know whether this letter went out . Because the letter didn't go

out we can make this all go away and restart . ” Menchel confirmed to her that he had sent the letter
out by email .

Later that day, the West PalmBeach FBI squad supervisor told Sloman that he understood

Epstein had rejected the USAO's proposal, and he asked when Epstein would be charged.

Villafaña told OPR that the squad supervisor at Sloman about the USAO's decision not

to prosecute Epstein federally. Sloman similarly told OPR that the squad supervisor “ like

[ Villafaña] ... [a]nd the agents felt very strongly about the case .

August – September 2007: Epstein Hires Additional Attorneys , Who Meet
with Acosta

1 . Acosta Agreesto Meetwith Epstein's Attorneys

Villafaña told OPR that Epstein's team was incensed” that Acosta would not meet with

them and that the USAO had set such a short deadline to respond to its offer. Around this time,

Epstein added to his team Kenneth Starr and Jay Lefkowitz , two prominent attorneys from the law
firm Kirkland & Ellis, whom Acosta knew from his employment a decade earlier as an associate

at the firm.94 the evening ofAugust 6 , 2007, Sloman emailed Acosta : “ Just saw Menchel. I

didn't know Kirkland made a call into you. You were right. Unbelievable .” During their OPR

interviews, neither Acosta nor Sloman remembered the call from Kirkland & Ellis and could

provide no additional information about the contact . A reply email from Acosta to Sloman

indicates that the Kirkland & Ellis attorneys were considering elevating to the Department their

objections to the USAO's involvement in the Epstein matter. In that email, Acosta stated, “ They

are likely to go to DC. We should strategize a bit. We are not changing positions, and that should
be made clear .

95

Thenext day, Acosta wrote to Sloman:

[ Epstein's attorneys want to go to DC on the case, on the grounds
of a process foul, i.e., that I have not met with them . I'm concerned

that this will delay matters.

I am thinking ofheading this off, by (i ) agreeing to meet to discuss
general legal policy only (the only matter in which DC has arguable

93

In an emailto Louriereportingthe conversation, Slomanreportedthat he told the squadsupervisorthat “

a tad more complicated” and commented, “ The guy is killingme.” The squad supervisortold OPRthat he did not
rememberthis exchangewith Sloman, but he recalledthe agents being “ upset the proposedresolutionofthe

case andhe likelywouldhavetold Sloman, “ Whendo we indict? Whydon'twejust move forward?”

94

Acostatold OPRthat as a juniorassociatewith Kirkland& Ellis fromSeptember1995 to March 1997, he
had worked on at least one matter each with Starr and Lefkowitz, and since that time, he had professional

acquaintanceshipswith both.

95
MencheltoldOPR that he did not rememberthe timingofthe call, but he did rememberan occasionon which

he entered Acosta'sofficeas Acosta was finishinga phone conversation, and Acosta stated, “ [ ]hat was Ken Starr,
and told Menchel the call related to the Epsteincase.
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jurisdiction ) , while making clear that we are not talking about the

details of the case , and (ii) asking CEOS Chief] Oosterba[ an ] to
participate by teleconference, thereby intercepting the DC meeting.

Thoughts?

Acosta told OPR that he had no concernabout Departmental“ scrutinyof the NPA scheme” and
that “ [i ] f anything,” he was concernedwhether the Departmentmightdirect the USAOto “drop
thiscase

2 Leading to the Meeting with Defense Counsel, Investigative Steps Are
Postponed , and the Defense Continues to Oppose Villafaña's Efforts to

Obtain the Computer Evidence

On August 8, 2007, Villafaña informed Acosta that she had spoken with Oosterbaan, who

was willing to join a meeting with the defense; although he could not do so in person until after

August 21, he was willing to participate by phone in order to stay firm on our August 17th
deadline. Villafaña also reiterated that she wanted to contact Epstein's assistants in New York

and to interview some ofEpstein's colleagues and former employees there. Noting that “ there was

some concern about the proposed investigative steps while we are trying to negotiate a
plea ,” Villafaña asked Acosta for guidance. Lourie also emailed Acosta and Sloman, asking that

the USAO “ stick to our deadline if possible.” Lourie pointed out that CEOS “ has no approval
authority ” and opined it was “ a bit extreme to allow the defense to keep arguing this to

different agencies.” Acosta replied, “ This will end up [ at the Department anyhow , if we don't

meet with them. I'drather keep it here. Brin [ g ]ing [ the Chiefof CEOS] invisibly does so . Ifour
deadline has to slip a bit worth it.

As a result, the investigative steps were postponed. On August 10, 2007 ,Villafaña emailed

Lourie inquiringwhether she could “ still go ahead” with the New York trip and whether she could

oppose Black's request to stay the litigation concerning the government's efforts to obtain
Epstein's computer equipment until after Acosta's meetingwith the defense team . Villafaña was

reluctant to delay the litigation and reported to Lourie that agents recently had interviewed a girl

who began seeing Epstein at age 14 and who was photographed in the nude by an Epstein assistant.

On August 13, 2007, Villafaña advised Black that the USAO was not willing to agree to a stay of
the litigation . However, Sanchez reached out to Lourie on August 22, 2007, and obtained his

agreement to a joint request for a stay until the week after meetingwith defense counsel,
which was scheduled for September 7, 2007.

Villafaña told OPR that, in her opinion , the defense efforts to put off the litigation

concerning the computers was “ further evidence ofthe importance of [this] evidence. Villafaña

suspected the computers contained evidence that “would have put this case completely to bed. ”

96

Incontext, Acosta appeared to mean that although he was not concerned about the Department reviewingthe
NPA or its terms, he did have concerns that the Department would decide the USAO should not have accepted the
case because of a lack of federal interest and might direct the USAO to end its involvement in the matter.

97

Mencheltold OPR, on the other hand, there couldbe a lot of reasonswhy defense counselwould resist
“ turn ing] over an entire computer.
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She believed that access to the computer evidence would strengthen the government's negotiating

position, but that her supervisors did not seem to recognize that.” Villafaña said she did not

understand why her supervisors were uninterested in determining what the computers contained.

Instead, they instructed Villafaña to “ keep calling the judge” to ask for a delay in the litigation
proceedings.

Sloman told OPR that he recalled an issue about the computers , but did not recall “ what
the thinking was at the time” about pursuing that evidence or why Villafaña was “ ordered to stand

down .” Acosta , Menchel, and Lourie all told OPR that they did not recall Villafaña’s effort to

obtain the computer evidence or that there had been litigation relating to it. Lourie, however, told

OPR that the computers might have contained “very powerful evidence” that possibly “ could have

changed our advice to Acosta his decision making.” In his OPR interview , Menchel was

uncertain whether the computer evidence would have been useful, but also acknowledged to OPR,
“ You always want more as a prosecutor .

On August 31, 2007, in preparation for the upcoming September 7, 2007 meeting with

defense counsel that he planned to attend, CEOS Chief Oosterbaan traveled to West Palm Beach

to meet with Villafaña and the case agents and to examine the case file . He explained to OPR that

he wanted to see the file before meeting with the defense so that he could best “ represent [] the

interests of the prosecution team , ” and that he was in favor of going forward with the case.
According to Villafaña , during his review of the file, Oosterbaan told her that the case was really
good ” and offered to assist Villafaña at trial .

On September 6, 2007, the day before the meeting with defense counsel , Sloman sent

Villafaña an email asking “ Please refresh my recollection . What is the on the table ? ”

Sloman told OPR that his question reflected the fact that in his capacity as FAUSA, he was
involved in “ a hundred other things ” at that time.98 Villafaña sent Sloman the term sheet and

explained to him, “ You and Matt [ Menchel] and I had also discussed a possible federal plea to an

Information charging a 371 conspiracy , with a Rule 11 plea with a two -year cap , but I think Matt
must have asked Alex about it and it was nixed .” Villafaña continued :

There are three concerns that I hope we can address tomorrow . First,
that there is an absolute drop-dead date for accepting or rejecting

because it is strategically important that we indict before the end of

September, which means ... September 25th . Second, the agents

and I have not reached out to the victims to get their approval, which

as Drew [Oosterbaan politely reminded me, is required under the

law. And third, I do not want to make any promises about allowing
Epstein to self - surrender because I still believe that we have a good

chance of getting him detained .

98

Slomannotedthat with the attentiongivento the Epsteininvestigation “ it seems like ...this was the only
case inthe office), but therewereother cases."

99

As VillafañaexplainedinherOPRinterview, whena violentcrimedefendantself-surrenders, the government

mayhavedifficultywinninganargumentforpretrialdetentionorbond. Contraryto Villafaña'sassertioninthe email,
the CVRA, even when applicable, requiredonly victim consultation, not victimapproval, and as is explainedin
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Villafaña added that the PBPD Chief had alerted the FBI that an upcoming news article would

report that Epstein was “ going to plead to a state charge ” and the PBPD Chief “ wanted to know if
the victims had been consulted about the deal.” Sloman forwarded Villafaña's email to Acosta

with a note that read simply, “ fyi.”

Later that evening, Villafaña circulated to Sloman , Lourie, and Oosterbaan two alternative

documents: a draft federal plea agreement and a draft NPA.100 The draft federal plea agreement,

following the USAO's standard format, called for Epstein to plead guilty to a five -year conspiracy

under 18 U.S.C. 371 to entice minors to engage in prostitution, an offense requiring registration

as a sexual offender, with a Rule 11( ) binding sentence of two years' imprisonment. The draft
NPA contained the terms presented to the defense team on July 31, 2007 and called for Epstein to

enter a state plea by September 28, 2007. Villafaña told OPR that because she had never seen a

non -prosecution agreement before, she relied on a template she found either using USAO or the
Department's internal online resources, but she did not do any additional research regarding the
use of non-prosecution agreements.

101

3 . September 7 2007 Acosta, Other USAO Attorneys, and FBI
Supervisors Meet with Epstein Attorneys Starr Lefkowitz, and
Sanchez

On Friday September 7 , 2007 Acosta, Sloman, Villafaña Villafaña's co-counsel,

Oosterbaan, and one or two supervisory FBI agents met at the USAO's Palm Beach office

with defense attorneys Sanchez and, for the first time, Starr and Lefkowitz. 102 This was Acosta's

first meeting with Epstein's defense team . Villafaña understood the purpose of this meeting was
to afford Epstein's counsel an opportunity to “ make a pitch ” as to why the case should not be

prosecuted federally. Villafaña recalled that at a “ pre -meet before defense counsel arrived,
Acosta did not express concern about the viability of the prosecution or the strength of the case .

Acosta told OPR that the meeting was not “ a negotiation,” but a chance for the defense to

present their arguments, which were made by Starr and focused primarily on federalism . Villafaña
similarly recalled that the meeting consisted of the defense argument that the Epstein case
should remain a state matter in which the USAO should not interfere. Both Villafaña and her

co-counsel recalled that Starr addressed himself directly to Acosta, and that Starr, who had held

Senate -confirmed positions in the government, commented to Acosta that he and Acosta “ the

only people in this room who have run the [ gantlet] of confirmation by the Senate.” Acosta did

not recall the comment, but he told OPR, “ [ B ] ack in July, we had decided that we were going

ChapterThree, the Department'spositionat the timewas that victimconsultationwas notrequiredinmattersinwhich

the governmentdidnotpursuea federalcharge. The USAO'sactionswith respectto victimconsultationand the
Department’sinterpretationofthe CVRAare discussedin detail in ChapterThree ofthisReport.

100

The initialdraft NPA is attached as Exhibit 2 to this Report.

101
OPR was unable to identify a template upon which she might have relied.

102

Louriewas notpresent. DuringSeptember2007, he was travelingbetweenFloridaand Washington, D.C.,
as he transitionedto hisnewdetail post as PrincipalDeputyAssistantAttorneyGeneralandChiefof Staffto the head

ofthe Department'sCriminalDivision, AssistantAttorneyGeneralAliceFisher. Heserved inthat detailuntilhe left
the DepartmentinFebruary2008.
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forward, that either there is this pre - indictment resolution, or we go forward with an indictment.
The September meeting did not alter or shift our position.

Villafaña told OPR that after hearing the defense argument Acosta reiterated that the

federal interest in the case could be vindicated only by a state plea to an offense that required
sexual offender registration, resulted in a two- year term of incarceration, and was subject to the

18 U.S.C. 2255 process for providing compensation to the victims . When defense counsel

objectedto the registration requirement, Acosta held firm , and he also rejectedthe defense proposal
for a sentence of home confinement. In a subsequent email exchange with Criminal Division

Deputy Assistant Attorney General Sigal Mandelker, who supervised CEOS, Oosterbaan reported

that the meeting was “non-eventful,” noting that defense counsel argued “ federalism ” and might

approach Criminal Division Assistant Attorney General Alice Fisher to present that argument
directly to her

VI. SEPTEMBER 2007 : THE PLEA NEGOTIATIONS INTENSIFY , AND IN THE

PROCESS, THE REQUIRED TERM OF IMPRISONMENT IS REDUCED

Acosta had dispensed with the August 17, 2007 plea deadline specified in Menchel's

August 3 , 2007 letter, in order to allow the defense to meet with him. After that meeting, and

although Villafaña continued to plan to file charges on September 25 , no new plea deadline was
established, and the negotiations continued through most of September.

The defense used that time to push the USAO to make concessions . Because Acosta was
not willing to compromise on the issue of sexual offender registration or providing a means

through which the victims could seek monetary damages , the negotiations focused on the term of

imprisonment. As the contemporaneous emails show, the USAO did not hold to its position that
a two -year term of imprisonment was “ the minimum” that the USAO would accept . To reach an

agreement with the defense on Epstein's sentence , the USAO explored possible pleas in either

federal or state court, or both , and Villafaña spent considerable time and effort working with
defense counsel on developing alternative pleas with various outcomes . In the course of that

process, the agreement was revised to require that Epstein accept a sentence of 18 months, with

the understanding that under the state's sentencing procedures , he would likely serve just 15
months.

A. The IncarcerationTerm Is Reduced from24 Months to 20 Months

Shortly after the September 7 , 2007 meeting, Epstein attorney Gerald Lefcourt, who had
not been present at the meeting, spoke with both Acosta and Lourie, and made a new counteroffer,

proposing that Epstein 15 months in jail followed by 15 months in home confinement. On
the afternoon of Monday, September 10, 2007 , Villafaña emailed Sloman, identifying issues she

wanted to discuss with him, including her concern that defense counsel was pushing for a
resolution that would allow Epstein to avoid incarceration and possibly sexual offender

registration. Villafaña stated that Lefcourt's counteroffer was “ a reasonable counteroffer in light

of our starting position of 24 months,” but added that it was “ a really low sentence.” Villafaña

103

Sloman echoed this point, telling OPR that Starr's presentation focused on the issue of federalism, but the
USAO had already decided to defer prosecutionto the state and after the meeting, the USAO continued onthat path.
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notedthat the revised charges involved 19 victims, so the defense proposal for a 15 -month sentence
amounted to less than one monthper victim. Villafaña requested that “ whatever the U.S. Attorney
decides to do , ” the agreement with Epstein should “follow ... version of my written non
prosecution agreement” in order to “avoid any state shenanigans and ...keep the defense on a
strict timeline.

Later that day, Villafaña circulated to Acosta and Sloman a revised NPA that called for a

20-month jail sentence to be followed by 10 months ofhome confinement. This redrafted NPA

contained a provision that specified, “ With credit for gain time, Epstein shall serve at least
17 months in a state correctional institution 104 Acosta reviewed the revised NPA and amended

it to include a statement clarifying that it was Epstein's obligation “ to undertake discussions with

the State ofFlorida to ensure compliance with these procedures. Villafaña sent her version of the

revised NPA to Lefcourt that afternoon and forwarded Acosta’s proposed change to him the

following day, after she learned of it.

On September 11, 2007, the court contacted Villafaña to inquire whether theUSAO would

be prepared to proceed with the litigation concerning the computers the following day. At
Sloman's direction, Villafaña asked the court to delay the hearing, and the court rescheduled it for

the following week. At the same time, anticipating that plea negotiations would fail, Villafaña
circulated a revised indictment to her co-counsel and Oosterbaan, seeking their feedback before

sending it through the chain of command.” Villafaña also sent Oosterbaan the revised NPA and

told him she was “ still shooting for 9/25 ” to bring charges, assuming the defense declined the

USAO's offer. Oosterbaan responded “ The counter offering is unfortunate, but I suppose
understandable.

That afternoon, Lourieasked Villafaña, “ What is our latest offer ? Villafaña responded,
“ Plead to the three specified [state] charges, a 30-month sentence, split 20 in jail and 10 in
communitycontrol, agree that the girls are victims for purposesof damages. We also put in

deadlines for a pleaand sentencing date.”

B. September 12, 2007: The USAO and Defense Counsel Meet with the State
Attorney

Although the USAO and defense counsel had been discussing resolving the federal

investigation with a plea to state charges, there is no evidence that the USAO involved the State

Attorney's Office in those discussions until September 12, 2007. On that day, Lourie, Villafaña ,

and another USAO supervisor who would be replacing Lourie as manager of the USAO's West
Palm Beach office, and Epstein attorneys Lefkowitz, Lefcourt, and Goldberger met with State

Attorney Barry Krischer and Assistant State Attorney Lanna Belohlavek. Other than Villafaña,

few of the participants had any memory of the meeting or the results of it. The available evidence

indicates that the USAO made additional concessions during the meeting.

104
Through “ gain time,” Florida inmates can earn a reduction in their sentence for good behavior .
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Oosterbaan told OPR that he did not recall having read the NPA at this juncture and “ had no involvement
with it.”
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Villafaña told OPR that during the meeting, the group discussed the draft NPA, but she did

not think they gave a copy to Krischer and Belohlavek. Neither Krischer nor Belohlavek expressed

concern about proceeding as the USAO was proposing. According to Villafaña, Belohlavek
explained that a plea to the three state counts identified in the draft NPA would affect the state’s

sentencing guidelines, and that it would be better for the guidelines calculation if Epstein pled

guilty to just one of the three counts. Villafaña recalled that when Belohlavek confirmed that

Epstein would be required to register as a sexual offender if he pled to any one of the three charges,

Lourie, speaking for the USAO, agreed to allow Epstein to enter his plea to just one state charge
in addition to the pending state indictment, and the defense attorneys selected the charge of

procurement of minors to engage in prostitution.106 Lourie, however, disputed Villafaña’s

recollection that he made the final decision, stating that it was “illogical” to conclude that he had

the authority to change the terms of agreement unilaterally.107

During the meeting, defense counsel raised concerns about Epstein serving time in state
prison. Villafaña also told OPR that Lourie, the other supervisor, and she made clear during the

meeting that they expected Epstein to be incarcerated 24 hours a day, seven days a week, during

the entirety of his sentence, and they did not “particularly care” whether it was in a state or local

facility. Belohlavek explained to OPR that in order for Epstein to serve his time in a county

facility, rather than state prison, his sentence on each charge could be no more than 12 months, so
that, for example, consecutive terms of 12 months and 6 months—totaling 18 months—could be

served in the county jail. Villafaña told OPR:

Villafaña did not recall whether she and Lourie agreed to an 18-month sentence during that

meeting,but she told OPR that in her view,allowingEpsteinto serve his sentence in the county

jail was not a “concession”becausehe would be incarceratedregardless.

Neither Lourie nor the other USAO supervisor present could recall any substantive details

of the September 12, 2007 meeting, and Krischer and Belohlavek told OPR they did not remember
the meeting at all. Krischer did, however, recall that he was “not offended at all” when he learned

of the proposed federal resolution, requiring Epstein to plead to both the pending state indictment

and an additional charge requiring sexual offender registration, explaining to OPR that Epstein

“was going to plead guilty to my indictment, we were going to add an additional charge, he was

106 Later, the defense would claim that they had mistakenly understood that the selected charge would not

involve sexual offender registration.

107 As noted below, a contemporaneous email indicates that shortly after the meeting, Lourie and Villafaña spoke

with Acosta and Sloman, who concurred with the agreement.

Our thing was incarceration 24 hours a day. So during this meeting,

I remember [the defense] talking about . . . a one year count followed

by a six-month count . . . that [Epstein] could serve them back to
back but at the county jail, rather than having to go to a state facility.

But then I said, “But if you do that, it’s still going to have to be round

the clock incarceration.” And Barry Krischer said yes. And [he]

said that to avoid [Epstein being extorted while incarcerated], he

would be kept in solitary confinement.
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going to become a registeredsex offender,and he was goingto go actuallydo time—whichhe

hadn’tdone up to thispoint.” Krischerasked,“WhywouldI turnthat down?” Krischeralsonoted

that at that time, sexualoffender registration“wasnot the norm”in Florida,and he recognizedthat
“it was clearly somethingthat was important to the U.S.Attorney’sOffice.”108

Acosta told OPR that he did not recall if he learned what transpired at the September 12

meeting, nor did he recall why the USAO team agreed to permit Epstein to plead guilty to only

one charge. Acosta told OPR, however, that he recognized that Villafaña and Lourie needed “some

degree of discretion to negotiate”; that “in the give and take” of negotiations, they might propose
a concession; and he was comfortable with the concession as long as the charge to which Epstein

ultimately pled “captured the conduct” in an “appropriate” way.

Although Epstein’s attorneys expressed interest in Epstein serving his time in a county

facility (rather than state prison), one of Epstein’s attorneys alternatively expressed interest in

Epstein serving his time in a federal facility, and along with discussions about the possible state
resolution, the USAO and Epstein’s counsel also discussed a possible federal plea with a sentence

running concurrently to the sentence Epstein would receive on the already indicted state charge.

Later that day, Villafaña sent Lefkowitz an email advising that she and Lourie had talked with

Acosta and Sloman, and they were “all satisfied inprinciple with the agreement.”109 The next day,

September 13,2007, Villafaña sent an email to Acosta, Sloman, Lourie, and two other supervisors,
identifying potential federal offenses that would yield a two-year sentence. Villafaña also emailed

defense counsel, stating that she had been “spending some quality time with Title 18”—referring

to the code of federal criminal statutes—to make sure there would be a “factual basis” for any

federal plea, and identifying the federal statutes she was considering.

OPR reviewed the contemporaneous records and asked Acosta, Villafaña, and Lourie to

explain how the jail term Epstein would have to accept came to be reduced from two years to 18

months. Lourie had no recollection of the process through which the term of incarceration was

reduced. Villafaña and Acosta offered significantly different explanations.

108 Belohlavek,however,told OPRthat sexualoffenderregistration“wasa commonoccurrence”for enumerated

state crimes,but the state crime chargedinthe state indictmentagainstEpsteinwas not one of them.

109
The email does not indicate what the parties meant by “the agreement.”

C. The Evidence Does Not Clearly Show Why the Term of Incarceration Was

Reduced from 24 Monthsto 20 Months to 18 Months

Villafaña told OPR:

We had this flip flop between is it going to be a state charge, is it

going to be a federal charge, is it going to be [a] state charge, is it

going to be a federal charge? And to get to a federal charge, there

was no way to do 24 months that made any sense. So somehow it
ended up being 20 months and then it got to be 18 months. And

these were calls that if I remember correctly, Jay Lefkowitz was
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However, a subsequent account of the history of negotiations with Epstein’s attorneys,

drafted by Villafaña for Acosta several weeks after the September 12, 2007 meeting with the State

Attorney’s Office, stated that “a significant compromise” reached at the meeting “was a reduction

in the amount of jail time – from [the originally proposed] twenty-four months down to eighteen
months, which would be served at the Palm Beach County Jail rather than a state prison facility.”

Acosta also noted to OPR that Villafaña was engaged in a “tough negotiation,” and he was willing

to allow her the discretion to reduce the amount of incarceration time without him “second-

guessing” her. Acosta acknowledged that he “clearly approved it at some point.”

Based on this record, OPR could not definitively determine when, how, or by whom the
decision was made to reduce the required term of imprisonment from 24 months to 18 months. It

is possible that the reduction was connected to Epstein’s effort to achieve a result that would allow

him to serve his time in a county facility, but it may also have resulted from the parties’ attempts

to reach agreement on federal charges that would not result in a sentence of incarceration greater

than what had been discussed with respect to state charges. In the end, the evidence shows that
Acosta approved of a reduced term of incarceration from 24 months to 18 months, and the USAO

understood at the time that the state gain time requirement would further reduce the actual amount

of time Epstein would spend incarcerated.

110
By “federal statutory maximum,” Villafaña referred to 12-month and 6-month misdemeanors.

Villafaña further explained to OPR:

having directly with Alex Acosta, and Alex Acosta agreed to 18

months.

Regarding going from 24 months to 20 months, I recall a discussion

that 24 months of federal time was really 20 months after gain time,

so Epstein should be allowed to plead to 20 months’ in the state.

Epstein’s counsel represented that he wouldn’t get gain time like

that in the [s]tate, and someone above me agreed. Later, of course,
as shown in the agreements, Epstein’s counsel (Jay Lefkowitz) got

Alex to agree that Epstein should be allowed to earn gain time in the

[s]tate, so the 20 months in the state became at least 17 months.

Regarding going from 20 months’ to 18 months, . . . this came from

a negotiation between Epstein’s counsel and Andy or Alex where
the federal statutory max could only be 24 or 18, so 18 was agreed

to. I also recall that, after Epstein’s counsel decided that they

wanted to proceed with an NPA and only a state guilty plea, I asked

Alex why we didn’t return to 20 months because the reason why we

went to 18 months was because that was the only way to end up with
a federal statutory maximum.110
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During the remainder of September, Villafaña conducted plea negotiations and drafted the
final NPA, mainly with Epstein attorney Jay Lefkowitz. In a September 13, 2007 email to CEOS

Chief Oosterbaan, Villafaña reported that the plea negotiations were “getting fast and furious.”

She said that the defense wanted to establish a “victim’s fund” through which Epstein could make

payments to the victims, rather than having the victims file individual § 2255 court actions for

damages, which she speculated was “to keep this stuff out of the public [c]ourt files.”

According to the email documentation, by Friday, September 14, 2007, the parties had

moved toward a “hybrid” federal plea agreement, incorporating a plea to state charges, which

would allow Epstein to serve his sentence for all the charges concurrently in a federal prison.

Villafaña informed Acosta, Sloman, Lourie, and other colleagues that negotiations with Lefkowitz

had resulted in a tentative agreement for Epstein to plead to two federal charges: harassment to
prevent a witness from reporting a crime (18 U.S.C. § 1512(d)(2), which was then a one-year

misdemeanor), and simple assault on an airplane (18 U.S.C. § 113(a)(5), a six-month

misdemeanor). Villafaña reported that Lefkowitz “put in a pitch for only 12 months, I put in a

pitch that [Epstein] plead to 24 with a 20-month recommendation, and we decided that we would

be stuck with the 18 months.”

Later that day, Villafaña sent to Lefkowitz a draft “hybrid” plea agreement and information

mirroring the agreement inprinciple she had described to her supervisors, but which she noted had

“not yet been blessed” by them. The agreement provided that Epstein would plead guilty to the

two federal charges for which the parties would jointly recommend that he be sentenced to the

statutory maximum penalty of 18 months’ imprisonment followed by 2 years of supervised release,
and that he would also plead guilty to the state registrable offense of procurement of minors to

engage in prostitution, for which Epstein and the State Attorney’s Office would make a joint,

binding recommendation that he be sentenced to serve at least 20 months in prison followed by 10

months of community control (home confinement). Although not specified in the draft agreement,

the negotiations evidently expected the federal and state terms would run concurrently. In addition
to payment of restitution, Epstein would not oppose jurisdiction or victim status for any of the

victims identified in the federal investigation—at that point specified as numbering 40—who

elected to file suit for damages under 18 U.S.C. § 2255. A guardian ad litem would be appointed

to communicate with the defense on the victims’ behalf.

Lourie, however, quickly made clear that he was not in favor of the proposal. In response
to Villafaña’s email about the potential federal charges, but after Villafaña sent the proposal to

Lefkowitz, Lourie told her, “The assault [charge] sounds like a stretch and factually [is] sort of

silly.”111 Lourie also told Sloman, Acosta, and another supervisor that he did not “like the assault

charge” and believed that it would not “go smooth with every judge.” Acosta responded, “If we

need[,] let’s find a different charge.” On Saturday, September 15, 2007, Villafaña emailed
Lefkowitz, using her personal email address, reporting that she had “gotten some negative reaction

111 The charge was to be based on “an incident in which Epstein ‘put great pressure’ . . . on [one of his female

assistants] to call the girls to set up appointments.”

D. The PartiesContinueto Negotiatebut PrimarilyFocuson a PotentialPlea to

FederalCharges
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to the assault charge” and suggesting a different factual scenario to support a federal charge.112 At

this point, Sloman left on vacation, and he informed Acosta and Villafaña that in his absence

Lourie had agreed “to help finalize this.” Lourie spent the following work week at his new post
at the Department in Washington, D.C., but communicated with his USAO colleagues by phone

and email.

In a Sunday, September 16, 2007 email, Villafaña informed Lefkowitz that she had drafted

a factual proffer to accompany a revised “hybrid” federal plea proposal. In that email, Villafaña

also noted that she was considering filing charges in the federal district court in Miami, “which
will hopefully cut the press coverage significantly.” This email received considerable attention 12

years later when it was made public during the CVRA litigation and was viewed as evidence of

the USAO’s efforts to conceal the NPA from the victims. Villafaña, however, explained to OPR

that she was concerned that news media coverage would violate the victims’ privacy. She told

OPR, “[I]f [the victims] wanted to attend [the plea hearing], I wanted them to be able to go into
the courthouse without their faces being splashed all over the newspaper,” and that such publicity

was less likely to happen in Miami, where the press “in general does not care about what happens

in Palm Beach.”

Lefkowitz responded to Villafaña with a revised version of her latest proposed “hybrid”

plea agreement, in a document entitled “Agreement.” Significantly, this defense proposal
introduced two new provisions. The first related to four female assistants who had allegedly

facilitated Epstein in his criminal scheme. The defense sought a government promise not to

prosecute them, as well as certain other unnamed Epstein employees, and a promise to forego

immigration proceedings against two of the female assistants:

112 Villafaña told OPR that she sometimes used her home email account because “[n]egotiationswere occurring

at nights,on weekend[s], and while I was [away from the office for personal reasons], . . . and this occurred during a
time when out of office access to email was very limited.” Records show her supervisors were aware that at times she

used her personalemail account in communicating with defense counsel in this case.

The second new provision related to the USAO’sefforts to obtain Epstein’s computers:

Epstein’s fulfilling the terms and conditions of the Agreement also
precludes the initiation of any and all criminal charges which might

otherwise in the future be brought against [four named female

assistants] or any employee of [a specific Epstein-owned corporate

entity] for any criminal charge that arises out of the ongoing federal

investigation . . . . Further, no immigration proceeding will be
instituted against [two named female assistants] as a result of the

ongoing investigation.

Epstein’s fulfilling the terms and conditions of the Agreement

resolves any and all outstanding [legal process] that have requested
witness testimony and/or the production of documents and/or

computers in relation to the investigation that is the subject of the

Agreement. Each [legal process] will be withdrawn upon the

execution of the Agreement and will not be re-issued absent reliable
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Later that day,Villafañasent Lefkowitza lengthyemailto conveytwo optionsLouriehad

suggested: “theoriginalproposal”for a state plea but with anagreementfor an 18-monthsentence,

or pleas to state charges and two federal obstruction-of-justicecharges. Villafaña also told
Lefkowitzshe was willingto ask Acostaagainto approvea federal plea to a five-yearconspiracy

with a Rule11(c)bindingrecommendationfor a 20-monthsentence. Villafañaexplained:

With regard to prosecution of individuals other than Epstein, Villafaña suggested standard
federal plea agreement language regarding the resolution of all criminal liability, “and I will

mention ‘co-conspirators,’ but I would prefer not to highlight for the judge all of the other crimes

and all of the other persons that we could charge.” Villafaña told OPR that she was willing to

include a non-prosecution provision for Epstein’s co-conspirators, who at the time she understood

to be the four women named in the proposed agreement, because the USAO was not interested in
prosecuting those individuals if Epstein entered a plea. Villafaña told OPR, “[W]e considered

Epstein to be the top of the food chain, and we wouldn’t have been interested inprosecuting anyone

else.” She did not consider the possibility that Epstein might be trying to protect other, unnamed

individuals, and no one, including the FBI case agents, raised that concern. Villafaña also told

OPR that her reference to “all of the other crimes and all of the other persons that we could charge”
related to her concern that if the plea agreement contained information about uncharged conduct,

the court might ask for more information about that conduct and inquire why it had not been

charged, and if the government provided such information, Epstein’s attorneys might claim the

agreement was breached.113

With regardto immigration,Villafaña told OPR that the USAOgenerallydidnot take any
positioninplea agreementson immigrationissues,and that inthiscase,there was no evidencethat

either of the two assistants who were foreignnationals had committedfraud inconnectionwith

their immigrationpaperwork,“and I think that they werebothin status. So therewasn’t any reason

113 OPR understood Villafaña’s concern to be that if the government were required to respond to a court’s inquiry

into additional facts, Epstein would object that the government was trying to cast him in a negative light in order to

influence the court to impose a sentence greater than the agreed-upon term.

evidence of a violation of the agreement. Epstein and his counsel

agree that the computers that are currently under [legal process] will

be safeguarded in their current condition by Epstein’s counsel or
their agents until the terms and conditions of the Agreement are

fulfilled.

As to timing, it is my understanding that Mr. Epstein needs to be

sentenced in the state after he is sentenced in the federal case, but

not that he needs to plead guilty and be sentenced after serving his
federal time. Andy recommended that some of the timing issues be

addressed only in the state agreement, so that it isn’t obvious to the

judge that we are trying to create federal jurisdiction for prison

purposes.
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for them to be deported.”114 As to whether the foreign nationals would be removable by virtue of

having committed crimes, Villafaña told OPR she did not consider her role as seeking removal

apart from actual prosecution.

Villafaña concludedher email to Lefkowitzby expressingdisappointmentthat they were

not “closer to resolvingthis than it appears that we are,” andofferingto meet the next day to work

on the agreement:

Villafaña told OPR that she offered to meet Lefkowitz away from the USAO because conducting

negotiations via email was inefficient, and Villafaña wanted “to have a meeting where we sat down

and just finalized things. And what I meant by off campus is, sometimes people feel better if you

go to a neutral location” for a face-to-face meeting.

On the morningof Monday,September17, 2007,the USAOsupervisorwho was taking
over Lourie’sdutiesas managerof the West Palm Beachofficeasked Villafaña for an update on

the plea negotiations,and she forwardedto him the email she hadsent to Lefkowitzthe previous

afternoon. Villafañatold the manager,“Asyou can see . . . there are a numberof things in their

last draft that were unacceptable.All of the loopholesthat I sewedup they tried to open.”

Shortly thereafter, Villafaña alerted the new manager, Acosta, and Lourie that she had just
spoken with Lefkowitz, who advised that Epstein was leaning towards a plea to state charges under

a non-prosecution agreement, and she would be forwarding to Lefkowitz “our last version of the

Non-Prosecution Agreement.” Acosta asked that Villafaña “make sure they know it[’]s only a

draft” and reminded her that “[t]he form and language may need polishing.” Villafaña responded,

“Absolutely. There were a lot of problems with their last attempt. They tried to re-open all the
loopholes that I had sewn shut.” Villafaña sent to Lefkowitz the draft NPA that she had provided

to Lefcourt on September 11, 2007, noting that it was the “last version” and would “avoid [him]

having to reinvent the wheel.” She also updated the FBI case agents on the status of negotiations,

noting that she had told her “chain of command . . . that we are still on for the [September] 25th

[to bring charges] . . . , no matter what.”

After receivingthe draft NPA,Lefkowitzasked Villafaña to provide for his review a factual

proffer for a federal obstructionof justice charge,and, with respect to the NPA option, asked, “[I]f

114 According to the case agents, the West Palm Beach FBI office had an ICE agent working with them at the

beginning of the federal investigation, and the ICE agent normally would have looked into the immigration status of

any foreign national, but neither case agent recalled any immigration issue regarding any of the Epstein employees.

115
Lefkowitz was based in New York City but traveled to Miami in connection with the case.

Can I suggest that tomorrow we either meet live or via

teleconference, either with your client or having him within a quick
phone call, to hash out these items? I was hoping to work only a

half day tomorrow to save my voice for Tuesday’s hearing . . . , if

necessary, but maybe we can set a time to meet. If you want to meet

“off campus” somewhere, that is fine. I will make sure that I have

all the necessary decision makers present or “on call,” as well.115
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we go that route, would you intend to make the deferred [sic] prosecution agreement public?”

Villafaña replied that while a federal plea agreement would be part of the court file and publicly

accessible, the NPA “would not be made public or filed with the Court, but it would remain part
of our case file. It probably would be subject to a FOIA [Freedom of Information Act] request,

but it is not something that we would distribute without compulsory process.”116 Villafaña told

OPR that she believed Epstein did not want the NPA to be made public because he “did not want

people to believe him to have committed a variety of crimes.” As she explained to OPR, Villafaña

believed the NPA did not need to be disclosed in its entirety, but she anticipated notifying the
victims about the NPA provisions relating to their ability to recover damages.

Negotiations continued the next day, Tuesday, September 18, 2007. Responding to

Villafaña’s revised draft of the NPA, Lefkowitz suggested that Epstein plead to one federal charge

with a 12-month sentence, followed by one year of supervised release with a requirement for home
detention and two years of state probation, with the first six months of the state sentence to be

served under community control. Villafaña replied, “I know that the U.S. Attorney will not go

below 18 months of prison/jail time (and I would strongly oppose the suggestion).” Shortly

thereafter, Villafaña emailed Acosta, Lourie, and the incoming West Palm Beach manager:

116 FOIA requires disclosure of government records upon request unless an exemption applies permitting the

government to withhold the requested records. See 5 U.S.C. § 552.

117 Sentences falling within Zones A or B of the U.S. Sentencing Guidelines permit probation or confinement

alternatives to imprisonment.

E. The Parties Appear to Reach Agreement on a Plea to FederalCharges

Hi all – I think that we may be near the end of our negotiations with
Mr. Epstein, and not because we have reached a resolution. As I

mentioned yesterday, I spent about 12 hours over the weekend

drafting Informations, changing plea agreements, and writing

factual proffers. I was supposed to receive a draft agreement from

them yesterday, which never arrived. At that time, they were
leaning towards pleading only to state charges and doing all of the

time in state custody.

Late last night I talked to Jay Lefkowitz who asked about Epstein

pleading to two twelve-month federal charges with half of his jail

time being spent in home confinement pursuant to the guidelines. I
told him that I had no objection to that approach but, in the interest

of full disclosure, I did not believe that Mr. Epstein would be eligible

because he will not be in Zone A or B.117 This morning Jay

Lefkowitz called and said that I was correct but, if we could get

Mr. Epstein down to 14 months, then he thought he would be
eligible.

My response: have him plead to two separate Informations. On the

first one he gets 12 months’ imprisonment and on the second he gets
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A few minutes later, the incoming West Palm Beach manager emailed Lourie, suggesting that

Lourie “talk to Epstein and close the deal.”118

Within moments, Lourie replied to the manager, with a copy to Villafaña, reporting that he

had just spoken with Lefkowitz and agreed “to two fed[eral] obstruction[] charges (24 month cap)
with nonbinding recommendation for 18 months. When [Epstein] gets out, he has to plead to state

offenses, including against minor, registrable, and then take one year house arrest/community

confinement.” By reply email, Villafaña asked Lourie to call her, but there is no record of whether

they spoke.

Approximately an hour after Lourie’s email reporting the deal he had reached with

Lefkowitz, Lefkowitz sent Villafaña a revised draft plea agreement. Despite the agreement Lourie

believed he and Lefkowitz had reached that morning, Lefkowitz’s proposal would have resulted

in a 16-month federal sentence followed by 8 months of supervised release served in the form of
home detention. Lefkowitz also inserted a statement in his proposal explicitly prohibiting the

USAO from requesting, initiating, or encouraging immigration authorities to institute immigration

proceedings against two of Epstein’s female assistants.

Villafaña circulated the defense’s proposed plea agreement to Lourie and two other

supervisors,and expressed frustrationthat the new defense version incorporatedterms that were
“completelydifferent from what Jay just told Andy they would agree to.” Villafañaalso pointed

out that the defense“wantsus to recommendan impropercalculation”of the sentencingguidelines

118 The manager told OPR that he probably meant this as a joke because in his view the continued back-and-

forth communications with defense counsel “was ridiculous,” and the only way to “get this deal done” might be to

have a direct conversation with Epstein.

F. Defense Counsel Offers New Proposals Substantially Changing the Terms of

the Federal Plea Agreement, which the USAO Rejects

twelve months, with six served in home confinement, to run

consecutively.

I just received an e-mail asking if Mr. Epstein could just do 12

months imprisonment instead.

As you can see, Mr. Epstein is having second thoughts about doing

jail time. I would like to send Jay Lefkowitz an e-mail stating that

if we do not have a signed agreement by tomorrow at 5:00,

negotiations will end. I have selected tomorrow at 5:00 because it
gives them enough time to really negotiate an agreement if they are

serious about it, and if not, it gives me one day before the Jewish

holiday to get [prepared] for Tuesday . . . [September 25] , when I

plan to [file charges], and it gives the office sufficient time to review

the indictment package.

Do you concur?

73



and had added language waiving the preparation of a presentence investigation (PSI) “so he can

keep all of his information confidential. I have already told Jay that the PSI language . . . was

unacceptable to our office.” Of even greater significance, in a follow-up email, Villafaña noted
that the defense had removed both the requirement that Epstein plead to a registrable offense and

the entire provision relating to monetary damages under 18 U.S.C. § 2255.

In the afternoon, Villafaña circulated her own proposed “hybrid” plea agreement, first

internally to the management team with a note stating that it “contains the 18/12 split that Jay and

Andy agreed to,” and then to Lefkowitz. Regarding the prosecution of other individuals, she
included the following provision: “This agreement resolves the federal criminal liability of the

defendant and any co-conspirators in the Southern District of Florida growing out of any criminal

conduct by those persons known to the [USAO] as of the date of this plea agreement,” including

but not limited to the conspiracy to solicit minors to engage in prostitution.

Villafaña also emailed Acosta directly, telling him she planned to meet with Epstein’s

attorneys to work on the plea agreement, and asking if Acosta would be available to provide final

approval. Acosta replied, “Idon’t think I should be part of negotiations. I’d rather leave it to you

if that’s ok.” Acosta told OPR that “absent truly exceptional circumstances,” he believed it was

important for him “to not get involved” in negotiations, and added, “You can meet, like I did in
September, [to] reaffirm the position of the office, [and] back your AUSA, but ultimately, I think

your trial lawyer needs discretion to do their job.” Villafaña told OPR, however, that she did not

understand Acosta to be giving her discretion to conduct the negotiations as she saw fit; rather, she

believed Acosta did not want to engage in face-to-face negotiations because “he wanted to have

an appearance of having sort of an arm’s length from the deal.”119 Villafaña replied to Acosta’s

119 As noted throughout the Report,Villafaña’s interpretation of her supervisors’ motivations for their actions
often differed from the supervisors’ explanations for their actions. Because it involved subjective interpretations of

individuals’ motivations,OPR does not reach conclusions regardingthe subjects’ differing views but includes them
as an indication of the communication issues that hindered the prosecution team. See Chapter Two, Part Three,

Section V.E.

Inher email to Lefkowitz,transmitting the plea agreement, Villafaña wrote:

Could you share the attached draft with your colleagues. It is in

keeping with what Andy communicated to me was the operative

“deal.” The U.S. Attorney hasn’t had a chance to review all of the

language, but he agrees with it in principle.

[The West Palm Beach manager] and I will both be available at 2:00.

. . . One of my suggestions is going to be (again) that we all sit down

together in the same room, including Barry [Krischer] and/or Lanna

[Belohlavek], so we can hash out the still existing issues and get a

signed document.

. . . .
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message, “That is fine. [The West Palm Beach manager] and I will nail everything down, we just

want to get a final blessing.”

Negotiationscontinued throughout the day on Wednesday, September 19, 2007, with
Villafaña and Lefkowitz exchanging emails regarding the factual proffer for a plea and the

schedulingof a meetingto finalize the plea agreement’sterms. Duringthat exchange,Villafaña

madeclear to Lefkowitzthat the time for negotiatingwas reachingan end:

Early that afternoon, Lourie—who was participating in the week’s negotiations from his

new post at the Department in Washington, D.C.—asked Villafaña to furnish him with the last

draft of the plea agreement she had sent to defense counsel, and she provided him with the “18/12

split” draft she had sent to Lefkowitz the prior afternoon. After reviewing that draft, Lourie told
Villafaña it was a “[g]ood job” but he questioned certain provisions, including whether the

USAO’s agreement to suspend the investigation and hold all legal process in abeyance should be

in the plea agreement. Villafaña told Lourie that she had added that paragraph at the “insistence”

of the defense, and opined, “I don’t think it hurts us.” Villafaña explained to OPR that she held

this view because “Alex and people above me had already made the decision that if the case was
resolved we weren’t going to get the computer equipment.”

At 3:44 p.m. that afternoon, Lefkowitz emailed a “redline” version of the federal plea

agreement showing his new revisions, and noted that he was “also working on a deferred [sic]

prosecution agreement because it may well be that we cannot reach agreement here.” The defense

redline version required Epstein to plead guilty to a federal information charging two misdemeanor
counts of attempt to intentionally harass a person to prevent testimony, the pending state

indictment charging solicitation of prostitution, and a state information charging one count of

coercing a person to become a prostitute, in violation of Florida Statute § 796.04 (without regard

to age). Neither of the proposed state offenses required sexual offender registration. Epstein

would serve an 18-month sentence and a concurrent 60 months on probation on the state charges.
The redline version again deleted the provisions relating to damages under 18 U.S.C. § 2255 and

replaced it with the provision requiring creation of a trust administered by the state court. It

retained language proposed by Villafaña, providing that the plea agreement “resolves the federal

criminal liability of the defendant and any co-conspirators in the Southern District of Florida

growing out of any criminal conduct by those persons known to the [USAO] as of the date of this
plea agreement,” but also re-inserted the provision promising not to prosecute Epstein’s assistants

and the statement prohibiting the USAO from requesting, initiating, or encouraging immigration

proceedings. It also included a provision stating the government’s agreement to forgo a

presentence investigation and a promise by the government to suspend the investigation and

withdraw all pending legal process.

I hate to have to be firm about this, but we need to wrap this up by

Monday. I will not miss my [September 25 charging] date when this
has dragged on for several weeks already and then, if things fall

apart, be left in a less advantageous position than before the

negotiations. I have had an 82-page pros memo and 53-page

indictment sitting on the shelf since May to engage in these

negotiations. There has to be an ending date, and that date is
Monday.
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In the late afternoon of Wednesday, September 19, 2007, Villafaña expressed her
increasing frustration to her supervisors. She emailed the defense redline version of the plea

agreement to Lourie and the incoming West Palm Beach manager, identifying all of the provisions

she had “specifically discussed with [the defense team] and rejected, that they have re-inserted into

the agreement.” (Emphasis in original). Villafaña opined, “This is NOT good faith negotiations.”

Lourie responded that he would “reach out to Alex to discuss.”

Acosta explained to OPR that he recognized,

In response to Acosta’s instruction, Lourie responded, “Ok will do.” He also forwarded to

Acosta the latest version of the USAO draft “hybrid” plea agreement that Villafaña had sent to

Lefkowitz the previous day, which Lourie had requested and obtained from Villafaña earlier that

afternoon.

Meanwhile,Villafaña sent to Lourie and his successor West Palm Beach manager a draft

message she proposed to send to Lefkowitz with her objections to the defense revisions,

explaining, “I know that you keep saying he is going to plead, and he will plead if we cave on

G. Villafaña and Lourie RecommendEnding Negotiations,but Acosta Urges

That They “Try to Work ItOut”

Lourie immediately emailed Acosta the following:

Acosta replied:

I looked at the latest draft from Jay [Lefkowitz] and I must agree

with Marie. Based on my own conversations with him, his draft is

out of left field. He claims to orally agree to our terms and then

sends us a document that is the opposite. I suggest we simply tell
him that his counter offer is rejected and that we intend to move

forward with our case.

Why don’t we just call him. Tell him

1. You agree, and then change things.

2. That’s not acceptable, and is in bad faith. Stop it or we’ll

indict.

3. Try to work it out.

It seems that we are close, and it[’]s worth trying to overcome what

has to be painfully . . . annoying negotiating tactics.

[t]his negotiation was a pain, but if it was the right position, the fact

that you’ve got annoying counsel on the other side doesn’t it make

it less of a right position. You tell them stop being annoying, you

try to work it out, and if not, then you indict.
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everything, but I really do not think that Mr. Epstein is going to engage in serious negotiations

until he sees the Indictment and shows up inmag [federal magistrate judge] court.” She suggested

charging Epstein on a federal conspiracy charge, and if he refused to plead to that offense,
superseding with additional charges and going to trial. She complained that after seven weeks of

negotiations, “we are just spinning our wheels.” Her proposed email to Lefkowitz detailed all of

the objectionable provisions in his draft, and concluded, “If you or your client insists on these,

there can be no plea agreement.”

The next day, Thursday, September 20, 2007, Villafaña emailed Assistant State Attorney

Belohlavek and informed her:

Acosta sent Lourie “[s]ome thoughts” about the USAO version of the proposed “hybrid”

federal plea agreement he had received from Lourie the evening before, commenting that “it seems

very straightforward” and “we are not changing our standard charging language” for the

defense.120 Noting that the draft was prepared for his signature, Acosta told Lourie that he did not
typically sign plea agreements and “this should not be the first,” adding that the USAO “should

only go forward if the trial team supports and signs this agreement.”121 Lourie forwarded the email

to Villafaña with a transmittal message simply reading, “I think Alex’s changes are all good ones.

Please try to incorporate his suggestions, change the signature block to your name and send as

final to Jay.” Lourie also noted to Acosta and Villafaña that he believed the defense would want
to go back to the initial offer of a state plea with a non-prosecution agreement. When Villafaña

sent the revised plea agreement to Lefkowitz later that afternoon, she advised him that if the

defense wanted to return to the original offer of a state plea only, the draft NPA she had sent to

him on September 17, 2007, would control.

120 The USAO had standard federal plea agreement language, from which this “hybrid” plea agreement had

substantially diverged.

121 The standard procedure was for documents such as plea agreements to be signed by an AUSA under the

name of the U.S.Attorney. In his OPR interview,Acosta further explained that wanted to give “the trial team” an
opportunity to voice any objections because “if it’s something they don’t feel comfortable with we . . . shouldn’t go

forward with it.”

H. Acosta Editsthe Federal PleaAgreement, and Villafaña Sends a Final Version

to the Defense

Our deadline is Monday evening for a signed agreement and

arraignment in the federal system. At this time, things don’t look
promising anyway, but I will keep you posted. In their latest draft,

they changed what they agreed to plead to in the state from

solicitation of minors for prostitution (a registrable offense) to

forcing adults into prostitution (a non-registrable offense). We will

not budge on this issue, so it is looking unlikely that we will reach a
mutually acceptable agreement. If that changes, I will let you know.
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After having spent days negotiating the federal charges to be included in a plea agreement,

by the afternoon of September 20, 2007, the defense rejected the federal plea option, and the parties

resumed negotiations over the details of an NPA calling for Epstein to plead to only state charges.

Through multiple emails and attempts (some successful) to speak directly with Acosta and other

supervisors, defense attorneys vigorously fought the USAO’s insistence that Epstein plead to a
state charge requiring sexual offender registration.

After receiving the federal plea agreement, Lefkowitz spoke with Villafaña. She reported

to Acosta and Lourie that Lefkowitz told her the defense was “back to doing the state-charges-

only agreement” and wanted until the middle of the following week to work out the details, but

that she had told defense counsel that “we need a signed agreement by tomorrow [Friday] or we
are [filing charges] on Tuesday.”

Lefkowitz emailed Villafaña about the draft NPA that she had sent to him, pointing out

that it called for a 20-month jail sentence followed by 10 months of community control, rather than

18 months in jail and 12 under community control, and to ask if the USAO had “any flexibility”

on the § 2255 procedure. Villafaña responded:

Villafaña alerted Krischer that evening that negotiationswere “not going very well” and
that defensecounsel“changedtheir mindsagain,and they onlywant to pleadto state charges,not

concurrent state and federal.” She added, “If we cannot reach . . . an agreement,then I need to

[charge]the case on Tuesday [September25] and I will not budge from that date.”

In response to Villafaña’s report of her conversation with Lefkowitz about the defense

preference for a “state-charges-onlyagreement,” Lourie alerted her that, “He wants to get out of

[sexual offender] registrationwhich we should not agree to.” Lourie emailed Acosta:

I. The Defense Rejects the Federal Plea Agreement, Returns to the NPA

“State-Only” Resolution, and Begins Opposing the Sexual Offender

RegistrationRequirement

The 18 and 12 has already been agreed to by our office, so that is

not a problem. On the issue about 18 [U.S.C. §] 2255, we seem to

be miles apart. Your most recent version not only had me binding

the girls to a trust fund administered by the state court, but also

promising that they will give up their [§] 2255 rights.

I reviewed the e-mail that I sent you on Sunday with the comments

on some of your other changes. In the context of a non-prosecution

agreement, the office may be more willing to be specific about not

pursuing charges against others. However, as I stated on Sunday,

the Office cannot and will not bind Immigration.

Also, your timetable will need to move up significantly. As [State

Attorney] Barry [Krischer] said in our meeting last week, his office

can put together a plea agreement, [and an] information, and get you

all before the [state] judge on a change of plea within a day.
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Lefkowitzattemptedto reachAcosta that night,but Acosta directedVillafañato returnthe

call, and told Lourie that he did not want to open “a backchannel”with defense counsel. Lourie

instructedVillafaña,“Ucan tell [J]ay that [A]lexwill not agree to a nonregistrationoffense.”

On the morning of Friday, September 21, 2007, Villafaña emailed Acosta informing him

that “it looks like we will be [filing charges against] Mr. Epstein on Tuesday,” reporting that the
charging package was being reviewed by the West Palm Beach manager, and asking if anyone in

the Miami office needed to review it. Villafaña also alerted Lourie that she had spoken that

morning to Lefkowitz, who “was waffling” about Epstein pleading to a state charge that required

sexual offender registration, and she noted that she would confer with Krischer and Belohlavek

“to make sure the defense doesn’t try to do an end run.”

That same morning, Epstein attorney Sanchez, who had not been involved in negotiations

for several weeks, emailed Sloman, advising, “[I] want to finalize the plea deal and there is only

one issue outstanding and [I] do not believe that [A]lex has read all the defense submissions that

would assist in his determination on this point . . . [U]pon resolution, we will be prepared to sign

as soon as today.” From his out-of-town vacation, Sloman forwarded the email to Acosta, who
replied, “Enjo[y] vacation. Working with [M]arie on this.” Sloman also forwarded Sanchez’s

email to Lourie and asked, “Do you know what she’s talking about?” Lourie responded that

Sanchez “has not been in any negotiations. Don’t even engage with yet another cook.”

Lefkowitz, in the meantime, sent Villafaña a revised draft NPA that proposed an 18-month
sentence in the county jail, followed by 12 months of community control, and restored the

provision for a trust fund for disbursement to an agreed-upon list of individuals “who seek

reimbursement by filing suit pursuant to 18 U.S.C. § 2255.” This defense draft retained the

provision promising not to criminally charge Epstein’s four female assistants and unnamed

employees of the specific Epstein-owned corporate entity, but also extended the provision to “any
potential co-conspirators” for any criminal charge arising from the ongoing federal investigation.

This language had evolved from similar language that Villafaña had included in the USAO’s

earlier proposed draft federal plea agreement.122 Lefkowitz also again included the sentence

122 The language in the USAO’s draft federal plea agreement stated, “This agreement resolves the federal

criminal liability of the defendant and any co-conspirators in the Southern District of Florida growing out of any

criminal conduct by those persons known to the [USAO] . . . .”

J. The USAO Agrees Not to Criminally Charge “Potential Co-Conspirators”

I think Jay [Lefkowitz] will try to talk you out of a registrable

offense. Regardless of the merits of his argument, in order to get us

down in time they made us an offer that included pleading to an
offense against a minor (encouraging a minor into prostitution) and

touted that we should be happy because it was registrable. For that

reason alone, I don’t think we should consider allowing them to

come down from their own offer, either on this issue or on time of

incarceration.
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precluding the government from requesting,initiating, or recommendingimmigration proceedings

against the two assistants who were foreign nationals.

At this point, Lefkowitz again sought to speak to Acosta, who replied by email: “I am
happy to talk. My caveat is that in the middle of negotiations,u try to avoid[] underminingmy

staff by allowing‘interlocutor[]y’appealsso to speak so I’dwant [M]arie on the call[.] I’llhave

her set somethingup.”

Villafaña sent to Lefkowitz her own revised NPA, telling him it was her “attempt at

combining our thoughts,” but it had not “been approved by the office yet.” She inserted solicitation
of minors to engage in prostitution, a registrable offense, as the charge to which Epstein would

plead guilty; proposed a joint recommendation for a 30-month sentence, divided into 18 months

in the county jail and 12 months of community control; and amended the § 2255 provision.123

Villafaña’s revision retained the provision suspending the investigation and holding all legal

process in abeyance, and she incorporated the non-prosecution provision while slightly altering it
to apply to “any potential co-conspirator of Epstein, including” the four named assistants, and

deleting mention of the corporate entity employees. Finally, Villafaña deleted mention of

immigration proceedings, but advised in her transmittal email that “we have not and don’t plan to

ask immigration” proceedings to be initiated.124

Later that day, Villafaña alerted Lourie (who had arrived in Florida from Washington, D.C.
early that afternoon) and the new West Palm Beach manager (copying her first-line supervisor and

co-counsel) that she had included language that defense counsel had requested “regarding

promises not to prosecute other people,” and commented, “I don’t think it hurts us.” There is no

documentation that Lourie, the West Palm Beach manager, or anyone else expressed disagreement

with Villafaña’s assessment. Rather, within a few minutes, Villafaña re-sent her email, adding
that defense counsel was persisting in including an immigration waiver in the agreement, to which

Lourie responded, “No way. We don’t put that sort of thing in a plea agreement.” Villafaña replied

to Lourie, indicating she would pass that along to defense counsel and adding, “Any other

thoughts?” When Lourie gave no further response, Villafaña informed defense counsel that Lourie

had rejected the proposed immigration language.

OPR questioned the subjects about the USAO’s agreement not to prosecute “any potential

co-conspirators.” Lourie did not recall why the USAO agreed to it, but he speculated that he left

that provision in the NPA because he believed at the time that it benefited the government in some

way. In particular, Lourie conjectured that the promise not to prosecute “any potential

co-conspirators” protected victims who had recruited others and thus potentially were
co-conspirators in Epstein’s scheme. Lourie also told OPR, “Ibet the answer was that we weren’t

going to charge” Epstein’s accomplices, because Acosta “didn’t really want to charge Epstein” in

123 Villafaña noted that she had consulted with a USAO employee who was a “former corporate counsel from a

hospital” about the § 2255 language, and thought that the revised language “addresses the concern about having an

unlimited number of claimed victims, without me trying to bind girls who I do not represent.”

124 Villafaña gave OPR an explanation similar to that given by the case agents—that an ICESpecial Agent had

been involved in the early stages of the federal investigation of Epstein,and Villafaña believed the agent knew two of
Epstein’s female assistants were foreign nationals and would have acted appropriately on that information. Villafaña

also said that the USAO generally did not get involved in immigration issues.
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federal court. Sloman similarly said that he had the impression that the non-prosecution provision

was meant to protect named co-conspirators who were also victims, “in a sense,” of Epstein’s

conduct. Although later press coverage of the Epstein case focused on Epstein’s connection to
prominent figures and suggested that the non-prosecution provision protected these individuals,

Sloman told OPR that it never occurred to him that the reference to potential co-conspirators was

directed toward any of the high-profile individuals who were at the time or subsequently linked

with Epstein.125 Acosta did not recall the provision or any discussions about it. He speculated

that if he read the non-prosecution provision, he likely assumed that Villafaña and Lourie had
“thought this through” and “addressed it for a reason.” The West Palm Beach manager, who had

only limited involvement at this stage, told OPR that the provision was “highly unusual,” and he

had “no clue” why the USAO agreed to it.

Villafañatold OPRthat, apart from the womennamedin the NPA,the investigationhad

not developed evidence of “any other potential co-conspirators. So, . . . we wouldn’t be
prosecutinganybody else, so why not include it? . . . I just didn’t think that there was anybody

that it wouldcover.” She conceded,however,that she “didnot catchthe fact that it couldbe read

as broadlyas people havesince readit.”

On the afternoon of Friday, September 21, 2007, State Attorney Krischer informed

Villafaña that Epstein’s counsel had contacted him and Epstein was ready to agree “to all the

terms” of the NPA—except for sexual offender registration. According to Krischer, defense

counsel had proposed that registration be deferred, and that Epstein register only if state or federal

law enforcement felt, at any point during his service of the sentence, that he needed to do so.
Krischer noted that he had “reached out” to Acosta about this proposal but had not heard back

from him. Villafaña responded, “I think Alex is calling you now.” Villafaña told OPR that, to her

knowledge, Acosta called Krischer to tell him that registration was not a negotiable term.126

Later that afternoon, Villafaña emailed Krischer for information about the amount of “gain

time” Epstein would earn in state prison. Villafaña explained in her email that she wanted to
include a provision in the NPA specifying that Epstein “will actually be in jail at least a certain

number of days to make sure he doesn’t try to ‘convince’ someone with the Florida prison

authorities to let him out early.” Krischer responded that under the proposal as it then stood,

Epstein would serve 15 months. He also told Villafaña that a plea to a registrable offense would

not prevent Epstein from serving his time “at the stockade”—the local minimum security detention
facility.127

125 Slomanalso pointedout that the NPA was not a “globalresolution”and other co-conspiratorscould have

beenprosecuted“byany other [U.S.Attorney’s]office inthe country.”

126 Krischertold OPR that he did not recallmeetingor havinginteractionswith Acosta regardingthe Epstein

case or any other matter.

127 The State Attorney concluded his email: “Glad we could get this worked out for reasons I won’t put in

writing. After this is resolved I would love to buy you a cup at Starbucks and have a conversation.” Villafaña

responded, “Sounds great.” When asked about this exchange during her OPR interview, Villafaña said: “Everybody

K. The USAO Rejects Defense Efforts to Eliminate the Sexual Offender

RegistrationRequirement
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At some point that day, Acosta spoke with Lefkowitz by phone regarding the need for

Epstein to plead to a registrable offense. Throughout the weekend, with Villafaña’s Monday

deadline looming, defense counsel pressed hard to eliminate the sexual offender requirement. On
Saturday, September 22, 2007, Sanchez sent a series of emails to Lourie. Inthe first, she provided

details from a press report about a Florida public official who the previous day had pled guilty to

child sex abuse charges and was sentenced to a term of probation. She noted that she “spoke to

[M]att [Menchel]” and asked Lourie to call her. Two hours later she sent Lourie a second, lengthy

email, strongly objecting to the registration requirement, and outlining “all arguments against
registration [as a sexual offender] in this case.” In this email, Sanchez claimed that there had been

a “miscommunication” during the September 12, 2007 meeting, and that “we only agreed to the

solicitation with minors because we believed and [Krischer] and [Belohlavek] confirmed it was

NOT registrable.” Sanchez complained that lifetime sexual offender registration was a “life

sentence” that was “uncalled for,” “does not make sense,” and was “inappropriate” to impose
“simply [because] the FBI wants it, in return for all there [sic] efforts.” She listed numerous

reasons why Epstein should not have to register, including his lack of a prior record or history of

sexual offenses; the lack of any danger of recidivism; the ease with which he could be “tracked”

without registering; and that it would be “virtually impossible to comply” with four separate state

registration requirements. A few minutes later, Sanchez sent Lefcourt’s phone number to Lourie
“in case you want to speak to him directly.”

In another email sent less than two hours later, Sanchez told Lourie she was writing again

because “you are a very fair person. This resolution in the Epstein case is not reasonable. [I]t is a

result of a misunderstanding at a meeting.” She stated that Epstein’s attorneys had “consistently

emphasized their goal of 18 months in a federal camp” and “[e]veryone knew that a registerable
offense precluded” a camp designation. Sanchez added, “Therefore it would have been wholly

inconsistent with that primary goal of [Epstein’s] safety to lightly concede to registration at that

meeting.” Sanchez concluded, “[I]mposing a life sentence on him is not something anyone will

eventually be proud of. Please reconsider and help me get a fair result.”

Lourie responded to none of the Sanchez emails, but he did reach out to Acosta for a phone

conversation. By email late that night, at 10:26 p.m., Lefkowitz asked Lourie to phone him.

The next day, Lefkowitz emailed Acosta—with copies to Sloman, Lourie, and Villafaña—

to “follow up on our conversation Friday,” asking Acosta again to reconsider the requirement that

Epstein plead to a registrable offense. Lefkowitz wrote that there had been a “misunderstanding”

at the September 12, 2007 meeting:

has offered to buy me a cup of coffee. I have had coffee with no one.” Krischer told OPR that the “reasons” to which

he referred related to the pressure he had been getting from Chief Reiter about the Epstein case.

Before the meeting, Mr. Krischer and Ms. Belohlavek, a sex

prosecutor for 13 years, told us that solicitation of a minor . . . is not

a registerable offense. However, as it turned out, [it] is a registerable

offense and our discussion at the meeting was based on a mistaken

assumption. We suggest that Mr. Epstein enter two pleas—one to
the Indictment and a second to a non-registerable charge.

82



Lefkowitz set forth arguments similar to those Sanchez had presented to Lourie, as to why

registration “based on the facts alleged in this case . . . simply does not make sense.” In the event

that Acosta did not agree to their proposed charges, Lefkowitz offered as an alternative “to stipulate
that the state offense” would “constitute a prior sexual offense for purposes of enhanced recidivist

sentencing” should Epstein ever again commit a federal sex offense against minors. As Lefkowitz

further argued, “By accepting this option, you would be substituting the certainty of recidivist

sentencing for the humiliation of registration.” Emails reflect that, early that afternoon, Acosta,

Lourie, and Villafaña discussed the matter in a conference call.

Lefkowitz also sent a revisedversion of the NPA to Villafaña that omitted identification of

the charge to which Epstein would plead guilty. Later that day, Lefkowitz emailed Acosta:

Acosta responded,“I do not mean to be difficult,but our negotiationsmust take place with the

AUSAsassigned to the case.” Acosta added that he had spoken with Lourie and Villafaña,and
they had “discretionto proceed as they believe just and appropriate.” Acosta copied Villafaña,

and she emailedAcosta to thank him“for the support.”

Throughout that Sunday evening, Lefkowitz had numerous email exchanges with

Villafaña,and apparentlya conferencecall with Lourie(whowas returningto Washington,D.C.)
and Villafaña. Later that evening,Lefkowitzsent Villafañaa new versionof the NPAthat, for the

first time, includeda confidentialityterm:

After making additional revisions, Villafaña sent this NPA to Acosta and Lourie as the

“final” version, asking Acosta to let her know what he thought of it. Among her revisions, she

changed the confidentiality provision to the following:

L. The Defense Adds a Confidentiality Clause

I got a call from [M]arie who said you had rejected our proposal.

Does that mean you are not even prepared to have [Epstein] commit

now to plead to the registerable offense near the end of his 18 month
sentence and then be sentenced to 12 month[s] community control

for that charge? I thought that was exactly what you proposed

[F]riday (although you wanted, but were not able, to do it with some

kind of federal charge).

But that still gives you a registerable sex offense, 30 months total,

and 18 in jail.

How can that not satisfy you—while still ensuring that [E]pstein is

not unduly endangered in jail?

It is the intention of the parties to this Agreement that it not be

disseminated or disclosed except pursuant to court order. In the

event the Government must disclose this Agreement in response to
a request pursuant to the Freedom of Information Act, the

Government agrees to provide Epstein notice before the disclosure

of this Agreement.
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VII. SEPTEMBER24, 2007: ACOSTA MAKES FINAL EDITS,AND THE NPA IS

SIGNED

The contemporaneous emails show that Villafaña continued to update Acosta as the parties
negotiated the final language and that Acosta reviewed and edited the NPA. Shortly after midnight

on Monday, September 24, 2007, Acosta sent Villafaña “[s]mall edits” to the “final” NPA she had

sent to him. Among his changes was language modifying provisions that appeared to require the

State Attorney’s Office or the state court to take specific actions, such as requiring that Epstein

enter his guilty plea by a certain date. Acosta explained in his email, “I’m not comfortable with
requiring the State Attorney to enter into a [joint sentencing] recommendation” or “requiring a

State court to stick with our timeline” for entry of the guilty plea and sentencing. Accordingly,

Acosta substituted language that required Epstein alone to make a binding sentencing

recommendation to the state court, and required Epstein to use his “best efforts” to enter his guilty

plea and be sentenced by the specified dates. Acosta also instructed Villafaña to restore a reference
to Epstein’s wish “to reach a global resolution of his state and federal criminal liabilities.” Lourie,

who had returned to the Department in Washington, D.C., had a phone conversation with

Lefkowitz and sent additional comments on the final draft to Acosta and Villafaña. Villafaña sent

a new revision, incorporating edits from Acosta and Lourie, to Lefkowitz later that morning.

On the afternoonof September24, 2007, Villafañacirculatedthe new“final” version of
the NPAto Acosta,Sloman,Lourie,andother supervisors,and asked Lefkowitzto sendher the

signed agreement. After Lefkowitzelectronicallytransmitted to Villafaña a copy of the NPA

signedbyEpstein,she emailedherimmediatesupervisorand her co-counsel: “Theyhavescanned

and emailedthe signedagreement. It is done.”

In his transmittal email, Lefkowitz asked Villafaña to “[p]lease do whatever you can to

keep this from becoming public.” Villafaña responded:

128 In commenting on OPR’s draft report, Lourie observed that because the NPA contained names of uncharged

co-conspirators and other protected information, the USAO would have a duty to redact the information before

disclosing the NPA.

The parties anticipate that this agreement will not be made part of

any public record. If the United States receives a Freedom of

Information Act request or any compulsory process commanding
the disclosure of the agreement, it will provide notice to Epstein

before making that disclosure.128

I have forwarded your message only to Alex, Andy, and [the West

Palm Beach manager]. I don’t anticipate it going any further than

that. When I receive the originals, I will sign and return one copy

to you. The other will be placed in the case file, which will be kept
confidential since it also contains identifying information about the

girls.

When we reach an agreement about the attorney representative for

the girls, we can discuss what I can tell him and the girls about the
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OPR questioned Villafaña about this email. She explained that she generally kept

confidentialthe termsof the resolutionof any case. She understoodthat “theway that the [Epstein]
case was resolved”neededto remain confidential,but the victimscouldbe informedabout what

happenedbecauseby the NPA’sterms, they neededto know what the agreement was about.

Villafaña emailed the West Palm Beach manager, asking him to tell PBPD Chief Reiter

“the good news” but “leave out the part about damages,” and explained that she wanted to meet

with the victims herself to explain how the damages provision would work. Villafaña also told
him that Lourie had asked that Reiter share information about the NPA only with the PBPD

Detective who had led the state investigation of Epstein.129 Villafaña forwarded to Acosta, Lourie,

and the West Palm Beach manager Lefkowitz’s email asking that the USAO try to keep the NPA

from becoming public. Acosta responded that the agreement “already binds us not to make public

except as required by law under [the Freedom of Information Act],” and asked, “[W]hat more does
he want?” Villafaña replied, “My guess is that if we tell anyone else (like the police chief or FBI

or the girls), that we ask them not to disclose.” Soon thereafter, Acosta emailed Lourie, Villafaña,

and the West Palm Beach manager to set up a call to discuss “who we tell and how much,” adding,

“Nice job with a difficult negotiation.”

The final NPA, as signed by Epstein, his attorneys Lefcourt and Sanchez, and Villafaña,

contained the following pertinent provisions:

129
The West Palm Beach manager told OPR that he called Chief Reiter, who was “fine” with the outcome.

130 Withholding adjudication or sentencing referred to a special sentence in which the judge orders probation

but does not formally convict the defendant of a criminal offense. See Fla. Stat. § 948.01 (2007).

Charges: Epsteinwould pleadguilty to the pendingPalm BeachCounty indictment,

plus one count of solicitation of minors to engage in prostitution, a

registrableoffense.

Sentence: The parties would make a joint, binding recommendation for a 30-month
sentence divided as follows: consecutive terms of 12 months and 6 months

in the county jail, without opportunity for withholding adjudication or

sentencing and without community control or probation, followed by

12 months of community control, consecutive.130

Damages: As long as the identified victims proceeded exclusively under 18 U.S.C.

§ 2255, Epsteinwould not contest federal court jurisdiction or the victims’

status as victims. The USAOwould provide to Epstein a list of individuals

agreement. I know that Andy promised Chief Reiter an update when

a resolution was achieved. . . . [The West Palm Beach manager] is

calling, but [he] knows not to tell Chief Reiter about the money
issue, just about what crimes Mr. Epstein is pleading guilty to and

the amount of time that has been agreed to. [He] also is telling Chief

Reiter not to disclose the outcome to anyone.
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That evening, Lefkowitz emailed Lourie to express concern about the notification he

understood would be given to Chief Reiter, stating, “I am very concerned about leaks unduly

prejudicingJeffrey [Epstein] in the media.”133 He added, “I have enjoyed working with you on

131 The USAO had not informed the defense of the victims’ identities at this point. The parties anticipated that

the USAO would send Epstein’s attorneys a list of victims when Epstein fulfilled his obligation under the NPA to

enter his state guilty pleas.

132
The final NPA is attached as Exhibit 3 to this Report.

133 On October 3, 2007, the Miami FBI media officer notified the USAO that the New York Post had reported

that federal authorities were notgoing to pursue federal charges against Epstein. According to the Post,Epsteinwould
plead guilty to soliciting underage prostitutes,“in a deal that will send him to prison for about 18 months,” followed

by “a shorter period of house confinement,” and, according to “sources,” federal authorities had “agreed to drop their

Timing: Epsteinwouldmakehisbest effortsto enter hisguilty plea and be sentenced

by October26,2007. The USAOhadno objectionto Epsteinself-reporting

to beginservinghissentence by January 4, 2008.

Immunity: The USAO would not initiate criminal charges against “any potential

co-conspirator of Epstein,” including four named personal assistants.

Other: Epstein was obligated to undertake discussions with the State Attorney’s

Office to ensure compliance with this agreement.

Breach: The USAO would be required to notify Epstein of any alleged breach of the

agreement within 90 days of the expiration of the term of home

confinement, and would be required to initiate prosecution within 60 days

thereafter.

Disclosure: The parties “anticipate[d]” that the agreement would not be made part of

any public record, and if the USAO received a Freedom of Information Act

request or compulsory process commanding disclosure of the agreement, it

would provide notice to Epstein before making any disclosure.132

it had identified as victims.131 The USAO, with the good faith approval of

Epstein’s counsel, would select an attorney representative for the victims,

whom Epstein would pay.

Epstein waived his right to appeal.

Epstein agreed that he would not be afforded any benefits with respect to

gain time or other rights, opportunities, and benefits not available to any

other inmate.

The federalinvestigationwouldbe suspendedand all pendinglegalprocess

held in abeyance unless and until Epstein violated any term of the

agreement.Evidence“requestedby or directlyrelatedto” thependinglegal

process,“includingcertaincomputerequipment,”would be kept inviolate
untilall the NPAtermshadbeensatisfied.
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thismatter.” Lourierespondedwith an assurancethat the Reiternotificationwas only“so he does

not find out about it in the paper,” and he concluded: “I enjoyed it as well. Mr. Epsteinwas

fortunateto have such excellent representation.”

VIII. POST-NPA NEGOTIATIONS

Almost immediately after the NPA was signed, conflicts arose about its terms, and the

difficult negotiation process began anew. The USAO quickly realized that there were numerous

issues concerning the monetary damages provision that were not resolved in the NPA, and the

parties differed in their interpretations of the § 2255 provision, in particular the role and duties of
the attorney representative for the victims. As negotiations regarding the damages provision

continued, the defense was able to delay having Epstein enter his guilty plea in state court.

The first controversy centered on the appointment of an attorney representative for the
victims. Initially, Villafaña reached out to a private attorney who was one of several suggested to

her for that role. Villafaña notified Lefkowitz that she was recommending the attorney to serve as

the victims’ representative and suggested a phone conference to discuss what information the

USAO could disclose to the attorney about the case. Villafaña told Lefkowitz that she had never

met the attorney, but he had been recommended by “a good friend in our appellate section” and by
one of the district judges in Miami.134 Over the next few days, Villafaña exchanged messages with

the attorney about the possibility of his serving as the attorney representative. She also exchanged

emails with Lefkowitz, passing along procedural questions raised by the attorney.

By this time, Lourie had fully transitioned to his detail at the Department’s Criminal

Division. Sloman, who had been on vacation during the week the NPA was finalized, returned to
the office, reviewed the final agreement, and immediately expressed his disapproval of the

provision authorizing the USAO to select an attorney representative for the victims, which he

believed might raise the appearance of a conflict of interest. Instead, he proposed that a special

master make the selection. Although evidently frustrated by Sloman’s belated proposal, Villafaña

conveyed to Lefkowitz the suggestion that a special master be appointed to select the attorney
representative, rather than having the USAO make the selection.135 She provided Lefkowitz with

probe into possible federal criminal violations in exchange for the guilty plea to the new state charge, with the
understandingthat he will do prison time.” Dan Mangan,“‘Unhappy Ending’ Plea Deal—Moneyman to Get Jail For

Teen Sex Massages,” New York Post, Oct. 1,2007. ABC News later reported that federal charges “could carry more
substantial prison time. Now,Epstein’s high-powered lawyers, including Kenneth Starr, . . . may try to get him out

of registering as a sex offender . . . .” Scott Michels,“Money Manager Said to Plan to Plead Guilty to Prostitution
Charges: Jeffrey Epsteinmay serve about 18 months in prison for soliciting prostitutes,” ABC News,Oct. 11,2007.

134 The “good friend” was an AUSA whom Villafaña was dating. The defense subsequently raised this as a

misconduct issue, alleging that Villafaña was “closely associated” with the individual nominated for the victims’

representative position.

135 In a separate email to the proposed attorney representative, Villafaña commented, “[O]f course they tell me

this now.”

A. September – October 2007: Sloman’s Concerns about Selection of an

Attorney Representative Lead to a Proposed NPAAddendum
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a proposal regarding the special master’s responsibilities, along with a draft letter to send to the

special master explaining the procedure for selecting an attorney representative.

Lefkowitz objected to this proposal in a letter to Villafaña, pointing out that the NPA did
not provide for the appointment of a special master. More importantly, Lefkowitz used the

discussion of the special master as an opening to press for other alterations to the language of the

NPA or, at least, to its interpretation. Focusing on the attorney representative, Lefkowitz argued

that the attorney’s role should be viewed as limited to negotiating settlements and that the attorney

was precluded from filing lawsuits on behalf of victims who could not reach a negotiated
settlement with Epstein. Lefkowitz proposed:

Lefkowitz also objected to Villafaña’s draft letter to the special master, asserting that it was

essential for the defense to participate in crafting a “mutually acceptable communication” to the
victims. Going further, Lefkowitz claimed that any contact between the USAO and the victims

about the § 2255 provision would violate the agreement’s confidentiality provision. Lefkowitz

admonished the government not to contact the victims “to inform them of the resolution of the

case, including [the] appointment of the selected attorney and the settlement process.”

Villafaña forwarded Lefkowitz’s letter to Sloman, complaining that the defense
interpretation of the § 2255 procedure violated the clear language of the NPA and asking, “Can I

please just indict him [Epstein]?” Days later, Sanchez emailed Sloman, and then sent a follow-up

letter, asking that Sloman “help resolve” the issue regarding the attorney representative’s role, and

arguing that Epstein had never intended by signing the NPA to promise to pay fees for the victims’

civil lawsuits in the event a settlement could not be reached. When Villafaña explained to Sloman
her views on Sanchez’s arguments, Sloman responded, “I suggest that you communicate your

proposal back to [Sanchez]. The more ‘voices’ they hear the more wedges they try to drive

between us.” Villafaña agreed, noting that “[t]here are so many of them over there, I am afraid we

are getting triple-teamed.”136

Villafaña sent Sanchez a letter regarding the roles of the special master and attorney
representative. The next day, October 10, 2007, Lefkowitz sent a six-page letter to Acosta, as a

“follow up to our conversation yesterday,” expressing “serious disagreements” with Villafaña’s

view of the process for victims to claim § 2255 damages under the NPA. Lefkowitz reiterated the

defense position that the attorney representative’s role was meant to be limited to negotiating

settlements for the victims, rather than pursuing litigation. Lefkowitz claimed that a requirement

136 Villafaña also alerted Sloman that a newspaper was reporting that defense counsel was writing a letter to

Acosta asking for reconsideration of the requirement that Epstein register as a sexual offender. Villafaña commented,

“It appears they don’t understand that a signed contract is binding.”

[T]he selected attorney should evaluate the claims of each identified

individual, negotiate a total fund amount with Mr. Epstein, then

distribute the monies based on the strength of each case. For those

identified individuals who elect not to settle with Mr. Epstein, they
may proceed on their own, but by doing so, they would not be suing

under § 2255 as contemplated by [the NPA] and therefore may not

continue to be represented by the selected attorney.
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that Epstein pay the victims’ legal fees incurred from contested litigation would “trigger profound

ethical problems,” in that the attorney representative would have an incentive to reject settlement

offers in order to incur more fees. In addition, Lefkowitz rejected Villafaña’s view that Epstein
had waived the right to challenge § 2255 liability as to victims who did not want to settle their

claims, and contended that any such victims “will have to prove, among other things, that they are

victims under the enumerated statutes.” Finally, Lefkowitz again argued that the USAO should

not discuss the settlement process with the victims who were to be identified as eligible for

settlement under § 2255:

Lefkowitz concluded, “Ilook forward to resolving these open issues with you during our 4:30 call

today.”138

Villafaña was at that time on sick leave, and Sloman and Acosta exchangedemails about

crafting an addendumto the NPA to address the method of appointingan attorneyrepresentative
and to articulate the representative’sduties. The next day, October11,2007, Sloman exchanged

emailswith Lefkowitzabout the text of a proposedaddendum.

On the morning after his scheduled afternoon phone call with Lefkowitz, Acosta exchanged

emails with Lefkowitz, arranging to meet for breakfast the following day, on October 12, 2007, at
a Marriott hotel in West Palm Beach. Contemporaneous records show that Acosta was previously

scheduled to be in West Palm Beach for a press event on October 11 and to speak at the Palm

Beach County Bench Bar conference the following midday, and that he stayed overnight at the

Marriott.

137
Federal Rule of Criminal Procedure 6(e)(2)(B) relates to secrecy of federal grand jury matters.

138
OPR did not locate any emails indicating what happened on the call.

B. October 12,2007: Acosta and Defense Attorney LefkowitzMeet for Breakfast

Ms. Villafaña proposes that either she or federal agents will speak

with the [victims] regarding the settlement process. We do not think

it is the government’s place to be co-counsel to the [victims], nor

should the FBI be their personal investigators. Neither federal

agents nor anyone from your Office should contact the [victims] to
inform them of the resolution of the case, including appointment of

the attorney representative and the settlement process. Not only

would that violate the confidentiality of the Agreement, but

Mr. Epstein also will have no control over what is communicated to

the [victims] at this most critical stage. We believe it is essential
that we participate in crafting a mutually acceptable communication

to the [victims]. We further believe that communications between

your Office or your case agents and the [victims] might well violate

Rule 6(e)(2)(B) of the Federal Rules of Criminal Procedure. The

powers of the federal grand jury should not, even in appearance, be
utilized to advance the interests of a party to a civil lawsuit.137
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However, as with Villafaña’s publicly released emails to Lefkowitz, this meeting between

Acosta and Lefkowitz drew criticism when the media learned of it during the CVRA litigation. It

was seen either as further evidence of the USAO’s willingness to meet with Epstein’s attorneys
while simultaneously ignoring the victims, or as a meeting at which Acosta made secret

agreements with the defense.

Two letterswrittenlater in2007 refer to the breakfastmeeting. Ina December2007 letter

to Sanchez,Acostastatedthat he had“sua sponte proposedthe Addendumto Mr.Lefkowitzat an

October meetingin Palm Beach . . . . in an attempt to avoid what I foresawwould likely be a
litigiousselectionprocess.”139 Inan October 23,2007 letter from Lefkowitzto Acosta,lessthan

two weeksafter the breakfastmeeting,Lefkowitzrepresentedthat duringthe meeting,Acosta

However,two days after receivingthis letter,Acosta reviseda responseletterdrafted by
Sloman,adding the term “inaccurate”to describe Lefkowitz’sclaims that Acosta had promised

not to intervene with the State Attorney’sOffice, contact individualwitnessesor claimants,or

interveneregardingEpstein’ssentence.141The draft responsestated,“[S]ucha promiseequatesto

the impositionof a gag order. Our Officecannotandwill not agree to this.”142

Acosta told OPR that he did not rememberthe breakfastmeeting,but he speculatedthat
the meetingmayhavebeenpromptedbydefensecomplaintsthat Villafañahadrecommended“her

boyfriend’spartner” to serve as attorney representative.143 Acosta said that “the way this was

reported[in the press] was that I negotiated[the NPA]over breakfast,”which was inaccurate

because the NPA had been signed weeks before the breakfast meeting.144 When asked about

139 In fact, Sloman and Lefkowitz had been working on language for the Addendum before Acosta’s breakfast

meeting with Lefkowitz. It is possible that Acosta was not aware of Sloman’s efforts or had forgotten about them

when writing the December 7, 2007 letter.

140
This letter is discussed further in the following section of this Report.

141
OPR did not find evidence establishing that the response was ever sent.

142 Sloman’sinitialdraft response referredto a conversationthe previousday in whichAcosta had “clarified”

Lefkowitz’sclaimsaboutwhatAcosta hadpurportedlysaidinthe October12,2007 breakfastmeeting.

143 As noted previously,the attorney whom Villafaña recommendedwas a friend of another AUSA whom

Villafañawas thendating,but had noprofessionalrelationshipwitheither Villafañaor the other AUSA.

144 For example, the Miami Herald’s November 2018 investigative report stated that “on the morning of the
breakfast meeting,a deal was struck—an extraordinary plea agreement that would conceal the full extent of Epstein’s

crimes and the number of people involved. . . . [T]he deal—called a non-prosecution agreement—essentially shut
down an ongoing FBIprobe . . . .” Julie K.Brown,“Perversionof Justice: How a future Trump cabinet member gave

a serial sex abuser the deal of a lifetime,”MiamiHerald,Nov.28,2018. The NPA,however,was finalized and signed

assured me that [the USAO] would not intervene with the State

Attorney’s Office regarding this matter; or contact any of the

identified individuals, potential witnesses, or potential civil
claimants and their respective counsel in this matter; and that neither

[the USAO] nor the [FBI] would intervene regarding the sentence

Mr.Epstein receives pursuant to a plea with the State, so long as the

sentence does not violate state law.140
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Lefkowitz’sdescriptionof their breakfast meetingdiscussion,Acosta told OPR that there were

“severalinstances” in which Lefkowitzand other defense counselmischaracterizedsomethinghe

or an AUSA said, in a way that wasmisleading.

Emails show that, immediately after the breakfast, Acosta phoned Sloman, who then

emailed to Lefkowitz a revision to the Addendum language they had been negotiating and who

also later reported to Villafaña that Lefkowitz’s “suggested revision has been rejected.” Other

emails show that the parties continued to be at odds about the proposed language for the NPA

addendum for several days after the breakfast meeting.

A week after his breakfast meeting with Acosta, Lefkowitz—citing a scheduling conflict—

sent Acosta an email seeking his agreement to postpone Epstein’s entry of his guilty plea in state
court from October 26, 2007, the date agreed to in the NPA, to November 20, 2007. In his email,

Lefkowitz reported that the State Attorney’s Office had agreed to the postponement, and he noted

that Acosta had said during the breakfast meeting that he “didn’t want to dictate a schedule to the

state.”145 Acosta solicited input from Sloman, who later that day emailed Lefkowitz and agreed

to the postponement.

With Lourie having departed from the USAO, Sloman became more involved in

negotiating the NPA addendum than he had been in the negotiations leading to the NPA, and he

quickly came up against the problem Villafaña and Lourie had faced: the defense attorneys

continued to negotiate provisions to which they had seemingly already agreed. Between October

12 and 19, 2007, in a series of email exchanges and phone conversations, Acosta, Sloman,
Villafaña, and Lefkowitz continued working on language for the NPA addendum addressing the

process for selection of the attorney representative and describing which of the representative’s

activities Epstein would be required to reimburse. Although it appeared that progress was being

made towards reaching agreement on the terms of an addendum, on October 19, 2007, Lefkowitz

emailed Sloman identifying “areas of concern” with a proposal the USAO had made days before.
Sloman forwarded this email to Acosta, noting that it “re-ploughs some of what we accomplished

this week,” and raised “unnecessary” issues. Sloman reported to Acosta that a victim inNew York

had filed a civil lawsuit against Epstein, and Villafaña was concerned that “this may be the real

reason for the delay in the . . . plea. She thinks that [Epstein] . . . want[s] to knock that lawsuit out

before the guilty plea to deter others.” Sloman also alerted Acosta that newspaper reports
indicated that Epstein had planted false stories in the press in an attempt to discredit the victims.

almostthree weeksbefore the breakfastmeetingoccurred.OPRdiscussesthe breakfastmeetingfurther initsanalysis

at ChapterTwo,PartThree,SectionIV.E.2.

145 Assuming Acosta made the remark Lefkowitz attributed to him, it was consistent with the position Acosta
had taken before the NPA was signed. As noted previously,during the NPA negotiations, Acosta had instructed

Villafaña to omit language requiring the State Attorney’s Office to take action by a certain date, because he was “not
comfortable with requiring the State” to comply with a specific deadline. Duringhis interview,Acosta told OPR that

“we as federal prosecutors are not going to walk in and dictate to the state attorney.”

C. Acosta Agrees to the Defense Request to Postpone Epstein’sGuilty Plea; the

PartiesContinue to Negotiate Issues concerning the Attorney Representative

andFinally ReachAgreement on the NPAAddendum
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On October 22, 2007, Sloman responded to the issues Lefkowitz had raised, rejecting some

defense proposals but agreeing to modify certain language in the proposed addendum to “satisfy

your concern.”146 Noting that the addendum and a revised letter to the special master were
attached, Sloman ended by stating, “[T]his needs to be concluded. Alex and I believe that this is

as far as we can go. Therefore, please advise me whether we have a deal no later than COB

tomorrow . . . .”

Nonetheless, the next day, Lefkowitz sent Acosta a three-page letter reiterating the Epstein

team’s disagreements with the USAO’s interpretation of the NPA. Lefkowitz noted, however, that
Epstein had “every intention of honoring the terms of [the NPA] in good faith,” and that the defense

letter was not intended to be “a rescission or withdrawal from the terms of the [NPA].” Lefkowitz

added:

Sloman forwarded the letter to Villafaña, commenting, “Wait [until] you see this one.”

Villafaña replied:

146 The defense raised issues concerning the attorney representative, the statutory limit on damages, and

inclusion of certain victims.

I also want to thank you for the commitment you made to me during

our October 12 meeting inwhich you promised genuine finality with
regard to this matter, and assured me that your Office would not

intervene with the State Attorney’s Office regarding this matter; or

contact any of the identified individuals, potential witnesses, or

potential civil claimants and their respective counsel in this matter;

and that neither your Office nor the [FBI] would intervene regarding
the sentence Mr. Epstein receives pursuant to a plea with the State,

so long as that sentence does not violate state law. Indeed, so long

as Mr. Epstein’s sentence does not explicitly violate the terms of the

Agreement, he is entitled to any type of sentence available to him,

including but not limited to gain time and work release.

Welcome to my world. I love the way that they want to interpret

this agreement.

It also looks like they are planning to ask for and receive a sentence

far lower than the one we agreed to. Has anyone talked to Barry

[Krischer] about this? Maybe this is the real reason for the delay in

entering the guilty plea? We also have to contact the victims to tell

[them] about the outcome of the case and to advise them than an
attorney will be contacting them regarding possible claims against

Mr.Epstein. Ifwe don’t do that, it may be a violation of the Florida

Bar Rules for the selected attorney to “cold call” the girls.

. . . .
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Acosta also weighed in, sending both Villafaña and Sloman an email with a subject line

that read “This has to stop,” in which he stated:

NotwithstandingAcosta’sassessmentandprediction,after Slomansent to Lefkowitza new

draft addendum and they spoke by phone, the parties reached agreement on the addendum’s

terms.147

On October 25,2007,Slomansent a letter to the personwhomthe USAOhadselected to

serve as special master,outliningthe special master’sduties. A few days later,on October 29,

2007,Epsteinandhis attorneysLefcourtand Sanchezsignedthe NPAaddendum.148 Villafaña’s
name was printed as the USAOrepresentative,but at Villafaña’s request,Sloman signed the

addendumfor her on behalfof the USAO.

Villafaña later emailed Sloman thanking him for “the advice and the pep talk,” which

apparently related to the defense attorneys’ allegation of impropriety concerning her initial

selectionof the private attorney to assist the victims. Villafañaexplainedto Sloman:

Sloman responded that defense counsel had “put an . . . insidious spin” on Villafaña’s role in

proposing the private attorney, but Sloman added, “I hope that you understand that these ad

hominem attacks against you do not diminish in our eyes what you and the agents have

accomplished.”

147
Acosta and Villafaña were copied on this email.

148
The Addendum is attached as Exhibit 4 to this Report.

Why don’t we agree to mutual recission [sic] and indict him?

Just read the letter.

1. We specifically refusedto include the provisionsayingthat

we wouldnot communicate. If I recall the conferencecall,we told

him we could not agree to a gagorder usingthose words.

2. The purpose of the agreement was not an out of court

settlement. Seems that they can’t take no. Let’s talk re how to

proceed. I’m not sure we will ever agree on a letter [to the special

master about how to select an attorney representative] at this point.

The funny thing is that I had never met (and still haven’t met) or

spoken to [the private attorney] before I asked him if he would be

willing to take on this case. . . . But as soon as you mentioned the

appearance problem, I saw where the problem would arise and

agreed that the Special Master would be a safer route. I just worry
that the defense’s attacks on me could harm the victims.

. . . .
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The addendum did not bring the case to conclusion. Instead, the matter entered a new,

protracted phase, which involved the upper echelons of the Department of Justice. Despite the
fact that Epstein and his attorneys had signed the NPA, they pursued a new strategy of appealing

to senior Department managers with the goal of setting aside the NPA entirely. Although

ultimately unsuccessful, the strategy delayed the entry of Epstein’s guilty plea by months.

On October 29, 2007, Villafaña emailed Sloman, raising several issues that she wanted

Sloman to address with Lefkowitz. Among other things, Villafaña pointed out that the NPA
required Epstein to use his “best efforts” to comply with the agreement, but he had failed to comply

with the timeline established by the NPA when he sought and obtained a plea hearing

postponement from October 26 to November 20. Responding to Lefkowitz’s attempts to limit the

USAO’s communications with various entities and individuals, Villafaña noted that the USAO

needed to be able to communicate with the State Attorney’s Office and the victims’ attorney “to
[e]nsure that Epstein is abiding by the terms of the agreement.”

That same day, Assistant State Attorney Belohlavek informed Sloman that the state judge

assigned to the case had scheduled Epstein’s plea and sentence in early January 2008. Belohlavek

assured Sloman that the “plea and sentence will definitely occur before the January 4th date that

was agreed on by all for the sentencing.”149 Nonetheless, emails over the course of the next month
show that the USAO, the State Attorney’s Office, and defense counsel continued to communicate

regarding the date of the guilty plea, with the USAO asserting that a proposed January 7, 2008

date for the entry of Epstein’s guilty plea was “unacceptable,” while the defense contended that

Epstein had not agreed to any date. Finally, after multiple communications referring to various

potential dates, on December 7, 2007, Epstein attorney Jack Goldberger issued a Notice of
Hearing, setting the case for January 4, 2008.150

With Epstein’s plea hearing delayed, he launched a new effort to undermine the validity of

the NPA, this time within the Department. On November 16,2007, Epstein attorney Kenneth Starr
called the office of Assistant Attorney General for the Criminal Division Alice Fisher and left a

message that he was calling regarding Epstein.151 At Fisher’s request, Lourie, who in late

September 2007 had begun serving his detail as Fisher’s Principal Deputy and Chief of Staff,

returned the call. Fisher told OPR that she had no recollection of this call, and Lourie also could

149 The NPAhadrequiredEpstein’splea andsentencingto occur by October26,2007,butprovidedthat Epstein

could reportto beginservinghissentenceon January4,2008.

150
State v. Epstein, No. 2006-CF-9454, Notice of Hearing (Fifteenth Judicial Circuit, Dec. 7, 2007).

151 In a meeting with Acosta and Sloman on November 21, 2007, Lefkowitz informed them that Starr had placed

a call to Fisher.

D. EpsteinFurther DelaysHis Guilty Plea

E. EpsteinSeeks DepartmentalReviewof the NPA’s § 2255 ProvisionRelatingto

Monetary Damagesfor the Victims
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not recall for OPR the substance of his conversation with Starr, other than that it was likely about

Epstein’s wish to have the Department review the case.152

On November 28, 2007, Starr requested, by letter, a meeting with Fisher. Inhis letter, Starr
argued that the USAO improperly had compelled Epstein to agree to pay civil damages under

18 U.S.C. § 2255 as part of a state-based resolution of a criminal case. On the same day, Lefkowitz

emailed Sloman, complaining about the USAO’s plan to notify victims about the § 2255 provision

and alerting Sloman that Epstein’s counsel were seeking a meeting with the Assistant Attorney

General “to address what we believe is the unprecedented nature of the section 2255 component”
of the NPA. After Lourie sent to Sloman a copy of the Starr letter, Sloman forwarded it to

Villafaña, asking her to prepare a chronology of the plea negotiations and how the § 2255 provision

evolved. Villafaña responded that she was “going through all of the ways in which they have tried

to breach the agreement to convince you guys to let me indict.”

In Washington, D.C., Lourie consulted with CEOS Chief Oosterbaan, asking for his
thoughts on defense counsel’s arguments. At the same time, at Lourie’s request, Villafaña sent

the NPA and its addendum to Lourie and Oosterbaan. Oosterbaan responded to Lourie that he was

“not thrilled” about the NPA; described Epstein’s conduct as unusually “egregious,” particularly

because of its serial nature; and observed that the NPA was “pretty advantageous for the defendant

and not all that helpful to the victims.” He opined, however, that the Assistant Attorney General
would not and should not consider or address the NPA “other than to say that she agrees with it.”

During her OPR interview, Fisher did not recall reading Starr’s letter or discussing it with

Oosterbaan, but believed the comment about her “agree[ing] with it” referred to a federal

prosecution of Epstein, which she believed was appropriate. She told OPR, however, that she

“played no role in” the NPA and did not review or approve the agreement either before or after it
was signed.

As set forth in more detail in Chapter Three of this Report, Villafaña planned to notify the

victims about the NPA and its § 2255 provision, as well as about the state plea hearing, and she

provided a draft of the notification letter to Lefkowitz for comments. On November 29, 2007,

Lefkowitz sent Acosta a letter complaining about the draft notification to the victims. Lefkowitz
asked the USAO to refrain from notifying the victims until after defense counsel met with Assistant

Attorney General Fisher, which he anticipated would take place the following week. Internal

emails indicate that Lourie contacted Oosterbaan about his availability for a meeting with Starr,

but both Fisher and Lourie told OPR that such a meeting never took place, and OPR found no

evidence that it did.

Acosta promptlyrespondedto Lefkowitzby letter,directinghimto raise hisconcernsabout

victim notificationwith Villafaña or Sloman. Acosta also addressedEpstein’sevident efforts to

stop the NPA from beingenforced:

152 In a short email to Fisher, the next day, Lourie reported simply: “He was very nice. Kept me on the phone

for [a] half hour talking about [P]epperdine,” referring to the law school where Starr served as Dean.
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In a separate, seven-page letter to Starr, with Villafaña’s and Sloman’s input, Acosta

responded to the substance of Starr’s November 28 letter to Assistant Attorney General Fisher.

Fisher told OPR that she did not recall why Acosta, rather than her office, responded to the letter,

but she conjectured that “probably I was trying to make sure that somebody responded since [the

Criminal Division wasn’t] going to respond.”153

Acosta explained in the letter that the USAO’sintent was “to place the identifiedvictims

in the same position as they would have beenhadMr. Epsteinbeenconvicted at trial. No more;

no less.” Acosta documentedthe USAO’sunderstandingof the operationof the NPA’s§ 2255

153 The USAO may have been asked to respond because Starr’s letter raised issues that had not been previously

raised with the USAO, and it would normally fall to the USAO to address them in the first instance.

Inhis seven-page letter, sent to Starr on December 4, 2007, Acosta wrote:

[S]incethe signingof the September24th agreement,more than two

months[] ago, it has become clear that several attorneys on your

legal team are dissatisfiedwith that result.

[You], Professor Dershowitz, former Solicitor [General] Starr,

former United States Attorney Lewis, Ms. Sanchez and Messrs.

Black, Goldberger and Lefcourt previously had the opportunity to

review and raise objections to the terms of the Agreement. The
defense team, however, after extensive negotiation, chose to adopt

the Agreement. Since then counsel have objected to several steps

taken by the U.S. Attorney’s Office to effectuate the terms of the

Agreement, in essence presenting collateral challenges to portions

of the Agreement.

It is not the intention of this Office ever to require a defendant to

enter a plea against his wishes. Your client has the right to proceed

to trial. If your client is dissatisfied with his Agreement, or believes

that it is unlawful or unfair, we stand ready to unwind the

Agreement.

The Non-Prosecution Agreement entered into between this Office

and Mr. Epstein responds to Mr. Epstein’s desire to reach a global

resolution of his state and federal criminal liability. Under this

Agreement, this District has agreed to defer prosecution for
enumerated sections of Title 18 in favor of prosecution by the State

of Florida, provided . . . Mr. Epstein satisfies three general federal

interests: (1) that Mr. Epstein plead guilty to a “registerable”

offense; (2) that this plea include a binding recommendation for a

sufficient term of imprisonment; and (3) that the Agreement not
harm the interests of his victims.

. . . .
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provision, recounted the history of NPA negotiations, and described the post-signing efforts by

Epstein’s counsel to challenge portions of the NPA. Acosta’s letter concluded:

Acosta explained to OPR that he did not view his letter as “inviting” Departmental review,

but he believed the Department had the “right” to address Epstein’s concerns. Moreover, the

USAO’s only option at that time was to declare Epstein in breach of the NPA, which would have
prompted litigation as to whether Epstein was, in fact, in breach. Acosta noted that defense counsel

repeatedly proclaimed Epstein’s intent to abide by the agreement, making any USAO effort to

declare him in breach more difficult. In fact, the day after receiving Acosta’s letter, Starr and

Lefkowitz responded to Acosta (with copies to Sloman and Assitant Attorney General Fisher) that

Although it happens rarely, I do not mind this Office’s decision
being appealed to Washington, and have previously directed our

prosecutors to delay filings in this case to provide defense counsel

with the option of appealing our decisions. Indeed, although I am

confident in our prosecutors’ evidence and legal analysis, I

nonetheless directed them to consult with the subject matter experts
in [CEOS] to confirm our interpretation of the law before approving

their [charges]. I am thus surprised to read a letter addressed to

Department Headquarters that raises issues that either have not been

raised with this Office previously or that have been raised, and in

fact resolved, in your client’s favor.

I am troubled, likewise, by the apparent lack of finality in this

Agreement. The AUSAs who have been negotiating with defense

counsel have for some time complained to me regarding the tactics

used by the defense team. It appears to them that as soon as

resolution is reached on one issue, defense counsel finds ways to
challenge the resolution collaterally. My response thus far has been

that defense counsel is doing its job to vigorously represent the

client. That said, there must be closure on this matter. Some in our

Office are deeply concerned that defense counsel will continue to

mount collateral challenges to provisions of the Agreement, even
after Mr. Epstein has entered his guilty plea and thus rendered the

agreement difficult, if not impossible, to unwind.

I would reiterate that it is not the intention of this Office ever to force

the hand of a defendant to enter into an agreement against his
wishes. Your client has the right to proceed to trial. Although time

is of the essence . . . I am directing our prosecutors not to issue

victim notification letters until this Friday . . . to provide you with

time to review these options with your client. . . . We expect a

written decision by [December 7, 2007] at 5 p.m., indicating
whether the defense team wishes to reaffirm, or to unwind, the

Agreement.

. . . .
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the defense “[f]irst and foremost” reaffirmed the NPA and that Epstein “has no intention of

unwinding the agreement.”

OnDecember7, 2007—the deadline set by Acosta inhisDecember 4,2007 letter to Starr—

the defense transmitted to the USAOa one-sentence “Affirmation”of the NPA and itsaddendum,

signed by Epstein.154

On the same day that the defense team sent Epstein’s “Affirmation” to the USAO, Starr

and Lefkowitz sent to Acosta two “independent ethics opinions”—one authored by prominent

criminal defense attorney and former U.S. Attorney Joe Whitley, which assessed purported
improprieties in the federal investigation of Epstein, and the other, by a prominent retired federal

judge and former U.S. Attorney, arguing against the NPA’s use of the civil damages recovery

provision under 18 U.S.C. § 2255 “as a proxy for traditional criminal restitution.”

Days later, on December 11, 2007, Starr sent a letter to Acosta transmitting two lengthy

submissions authored by Lefkowitz presenting substantive challenges to the NPA and to the
“background and conduct of the investigation.” These submissions repeated arguments previously

raised by the defense but also asserted new issues. In one submission, 20 pages long, Lefkowitz

addressed the “improper involvement” of federal authorities in the investigation and criticized

Villafaña for a number of alleged improprieties, including having engaged in “unprecedented

federal overreaching” by seeking to prosecute Epstein federally, “insist[ing]” that the State
Attorney’s Office “charge Mr. Epstein with violations of law and recommend a sentence that are

significantly harsher than what the State deemed appropriate,” and requiring that Epstein plead

guilty to a registrable offense, a “harsh” condition that was “unwarranted.”155

Lefkowitz also argued that the federal investigation relied upon a state investigation that

was “tainted” by the lead PBPD Detective’s misrepresentation of key facts in affidavits and
interview summaries, leading the USAO to make its charging decision based on flawed

information that “compromised the federal investigation.” Finally, Lefkowitz criticized federal

involvement in the state plea process as a violation of “the tenets of the Petite Policy.” In a second,

13-page submission, Lefkowitz reiterated Epstein’s complaints about the § 2255 component of the

NPA, arguing, among other things, that federal prosecutors “should not be in the business of
helping alleged victims of state crimes secure civil financial settlements.”

154 The Affirmationread: “I, Jeffrey E. Epsteindo hereby re-affirmthe Non-ProsecutionAgreement and

Addendumto same datedOctober30,2007.”

155
Villafaña sent Lefkowitz a five-page letter responding to the accusations made against her personally.

F. Despite Affirming the NPA,Defense Counsel Intensify Their Challenges to It

andAccuse Villafaña of Improper Conduct

1. December 7 and 11,2007: Starr andLefkowitzSend to Acosta Letters

and “Ethics Opinions” Complaining about the Federal Investigation

andVillafaña
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Notwithstanding these voluminous submissions, Lefkowitz added that Epstein

“unconditionallyre-assertshis intentionto fulfill and not seek to withdrawfrom or unwind” the

NPA.

After reviewing Starr’s and Lefkowitz’s letters, Sloman notified Villafaña that “in light of

the recent Kirkland & Ellis correspondence” he had asked Robert Senior, who had succeeded
Menchel as Chief of the USAO’s Criminal Division, to review de novo the evidence underlying

the proposed revised indictment, and Sloman asked Villafaña to provide Senior with all the state

and FBI investigative materials.

In the meantime, Acosta agreed to meet with Starr and other Epstein defense attorneys to

discuss the defense complaints raised in Lefkowitz’s December 11, 2007 submissions.156 The
meeting took place in Miami on December 14, 2007. The defense team included Starr,

Dershowitz, Lefcourt, and Boston attorney Martin Weinberg. The USAO side included Acosta,

Sloman, Villafaña, and another senior AUSA, with the Miami FBI Special Agent in Charge and

Assistant Special Agent inCharge also present. In addition to previously raised arguments, during

this meeting, Epstein’s attorneys raised a new argument—that the state charge to which Epstein
had agreed to plead guilty did not apply to the facts of the case.

Shortly after the December 14, 2007 meeting, Lefkowitz notified Acosta that if the issues

raised at the meeting could not be resolved promptly, the defense team may “have no alternative
but to seek review in Washington.” Acosta notified Assistant Attorney General Fisher that the

defense team might make an appeal to her, and he asked her to grant such a request for review and

“to in fact review this case inan expedited manner [inorder] to preserve the January 4th plea date.”

Starr and Lefkowitz then sent to Acosta a lengthy letter, with numerous previously submitted

defense submissions, reviewing issues discussed at the meeting, and advising that Epstein sought
a “prompt, independent, expedited review” of the evidence by “you or someone you trust.” The

letter reiterated Epstein’s position that his conduct did not amount to a registrable offense under

state law or a violation of federal law, and with respect to the NPA’s § 2255 provision, that it was

“improper” to require Epstein to pay damages “to individuals who do nothing but simply assert a

claim” under the statute.

156 As Assistant Attorney General Fisher’s Chief of Staff, Lourie had informed Starr that Fisher hoped Starr

would speak to Acosta to “resolve the[] fairly narrow issues” raised in Starr’s correspondence with Acosta. Acosta

had the Starr and Lefkowitz submissions of December 11forwarded to Fisher.

2. As a Result of the Starr and Lefkowitz Submissions, the New USAO

Criminal Chief Begins a Full Review of the Evidence, and Acosta

Agrees to Meet Again with Defense Counsel

3. The Defense Notifies Acosta That ItMay Pursue a Department Review

of the USAO’s Actions
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Acosta undertook to respond to defense counsel’s continuing concern about the § 2255
provision. He sent to Deputy Assistant Attorney General Sigal Mandelker language that he

proposed including in a revision to the NPA’s § 2255 implementation section. Mandelker

forwarded the language to her counterpart in the Civil Division, who responded to Mandelker and

Acosta that he did not have “any insight” to offer. On December 19, 2007, after Acosta and

Sloman had a phone conversation with Starr and Lefkowitz, Acosta sent to Sanchez a letter
proposing to resolve “our disagreements over interpretation[]” by replacing the existing language

of the NPA relating to § 2255 with a provision that would read:

Acosta also noted that he had resisted his prosecutors’ urging to declare the NPA breached by the

defense delays.157

Lefkowitz responded by letter a few days later, suggesting that Acosta’s proposal raised

“several troubling questions” and that “the problem arises from the incongruity that exists when

attempting to fit a federal civil remedies statute into a criminal plea agreement.”158 In a follow-up
letter to Acosta, to address the USAO’s concern that Epstein was intentionally delaying the entry

of his guilty plea, Lefkowitz asserted that “any impediment to the resolution at issue is a direct

cause of the disagreements between the parties,” and that defense counsel had “at all times made

and will continue to make sincere efforts to resolve and finalize issues as expeditiously as

possible.”

Acosta told OPR that despite this assurance from defense counsel, he was “increasingly

frustrated” by Epstein’s desire to take an “11th hour appeal” to the Department so soon before the

157 As described in detail in Chapter Three, Acosta’s December 19,2007 letter also addressed defense objections

to notifying the victims about the NPA and the state plea.

158 After Starr and Lefkowitz had another conversation with Acosta and Sloman,Lefkowitzsent a second letter

to Acosta reiterating concerns with the § 2255 provision and asserting that the provision was “inherently flawed and
becoming truly unmanageable.” In the end,the defense team rejectedAcosta’s December 19,2007 NPA modification

letter.

4. Acosta Attempts to Revise the NPA § 2255 Language concerning

Monetary Damages,but the Defense Does Not Accept It

Any person, who while a minor, was a victim of a violation of an

offense enumerated in Title 18, United States Code, Section 2255,

will have the same rights to proceed under Section 2255 as she
would have had, if Mr. Epstein [had] been tried federally and

convicted of an enumerated offense. For purposes of implementing

this paragraph, the United States shall provide Mr. Epstein’s

attorneys with a list of individuals whom it was prepared to

name . . . as victims of an enumerated offense by Mr. Epstein. Any
judicial authority interpreting this provision, including any authority

determining which evidentiary burdens if any a plaintiff must meet,

shall consider that it is the intent of the parties to place these

identified victims in the same position as they would have been had

Mr. Epstein been convicted at trial. No more; no less.
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scheduled January 4, 2008 plea hearing. As soon became apparent, Acosta was unable to achieve

an expedited review so that Epstein could plead guilty and be sentenced by

January 4, 2008, and the plea and sentencing date was rescheduled. On January 2, 2008, Sloman
spoke with Assistant State Attorney Belohlavek, who confirmed that the change of plea hearing

had been postponed. In an email reporting this to Acosta and Villafaña, Sloman said that Epstein’s

local defense attorney Goldberger had told Belohlavek the postponement was because the facts

“did not fit the proposed state charge,” and that Belohlavek told Sloman she agreed with that

assessment.159 The next day, Villafaña sent to Acosta and Sloman a local newspaper article
reporting that Epstein’s state plea hearing was reset for March and in exchange for it the federal

authorities would drop their investigation of him. Acosta also sent to Sloman and Villafaña an

email memorializing a statement made to him by Lefkowitz in a phone call that day: “‘I

[Lefkowitz] may have made a mistake 6 months ago. [Belohlavek] told us solicitation [is] not

registrable. It turns out that the actual offense charged is.’”160

On January 7, 2008, Acosta and Sloman met with defense attorney Sanchez at her request.

According to meeting notes made by Sloman, among other things, Sanchez alleged that the

USAO’s media spokesperson had improperly disclosed details of the Epstein case to a national
news reporter, and Sanchez “suggested that the USAO could avoid any potential ugliness in DC

by agreeing to a watered-down resolution for Epstein.” After Acosta excused himself to attend

another meeting and Sloman refused to speak further with Sanchez “without a witness present,”

she left. Later that day, Acosta and Sloman spoke by phone with Starr, Lefkowitz, and Sanchez,

who expressed concern about the “leak” to the news media, reiterated their objections to the NPA,
and pressed for the “watered-down resolution,” which they specified would mean allowing Epstein

to plead to a charge of coercion instead of procurement, avoid serving time in jail, and not register

as a sexual offender. A note in the margin of Sloman’s handwritten notes of the conversation

reads: “We’re back to where we started in September.”

That evening, Villafaña expressed concern that the delay in resolving the matter was
affecting the USAO’s ability to go forward with a prosecution should Epstein renege on his

agreement, and she outlined for Acosta and Sloman the steps she proposed to take while Epstein

was pursuing Departmental review. Those steps included re-establishing contact with victims,

interviewing victims in New York and one victim who lived in a foreign country, making contact

with “potential sources of information” in the Virgin Islands, and re-initiating proceedings to
obtain Epstein’s computers.

Inthe meantime,USAOCriminalDivisionChiefRobertSeniorperformeda “soup to nuts”

review of the Epstein investigation,reviewing the indictment package and all of the evidence

Villafañahad compiled. He told OPR that he couldnot recall the reasonfor hisreview,but opined

159 Belohlavek told OPR that she did not recall this incident, but she noted that the PBPD report did set forth

facts supporting the charge of procurement of a minor.

160 Although the meeting Lefkowitz had with Lourie, Villafaña, Krischer, and Belohlavek to discuss the state

resolution was only four months prior, not six, Lefkowitz’s reference was likely to the September 12, 2007 meeting.

5. January 7, 2008: Acosta and Sloman Meet with Sanchez, Who Makes

Additional Allegations of USAO Misconduct

101



that it was to establish whether, if the plea fell apart, he, as Chief, would agree “that we can go

forward with” the charges. He did recall being concerned, after completing the review, that “we

did not have . . . a lot of victims . . . lined up and ready to testify” and that some victims might “not
be favorable for us.” Nevertheless, he concluded that the proposed charges were sound, and he

told Acosta that he would approve proceeding with a federal case.

Notwithstanding Senior’s favorable review, Acosta and Sloman told Starr and Lefkowitz

that they “appreciate[d]” that the defense wanted a “fresh face” to conduct a review, and noted that
the Criminal Chief had not undertaken the “in-depth work associated with the issues raised by the

defense.” They told the defense team that Acosta had asked CEOS to “come on board” and that

CEOS Chief Oosterbaan would designate an attorney having “a national perspective” to conduct

a fresh review in light of the defense submissions. Oosterbaan assigned a CEOS Trial Attorney

who Villafaña understood was to review the case and prepare for trial in the event Epstein did not
“consummate” the NPA. The CEOS Trial Attorney traveled to Florida to review the case

materials, and to meet with Villafaña to discuss the case and interview some of the victims. After

one such meeting, Villafaña wrote to Acosta and Sloman:

The CEOS Trial Attorney had substantial experience prosecuting child exploitation cases.

She told OPR that in her view, the victim witnesses in this case presented a number of challenges
for a prosecution: some of the victims did not want to admit they had sexual contact with Epstein;

some had recruited other victims to provide Epstein massages, and thus could have been charged

as accomplices; some had “drug histories and . . . things like that”; some could appear to have been

“complicit”; and there was no evidence of physical violence against the victims. She did not regard

161
Villafaña added, “We have four more girls coming in tomorrow. Can I persuade you to attend?”

6. Acosta Asks CEOS to Reviewthe Evidence

We just finished interviewing three of the girls. I wish you could

have been there to see how much this has affected them.

One girl broke down sobbing so that we had to stop the interview

twice within a 20 minute span. She regained her composure enough

to continue a short time, but she said that she was having nightmares

about Epstein coming after her and she started to break down again,

so we stopped the interview.

The second girl . . . told us that she was very upset about the 18

month deal she had read about in the paper. She said that 18 months

was nothing and that she had heard that the girls could get

restitution, but she would rather not get any money and have Epstein

spend a significant time in jail.

These girls deserve so much better than they have received so far,

and I hate feeling that there is nothing I can do to help them.161

. . . .

102



these victim issues as insurmountable but, based on these alone, the CEOS Trial Attorney

considered a potential prosecution of Epstein to be a “crap shoot.” In addition, she told OPR that

there were novel legal issues in the case that also presented difficulties, although she believed these
difficulties could be overcome. Shortly after the CEOS Trial Attorney met with the victims,

however, “things just stopped” when Oosterbaan instructed her to cease her involvement in the

case and CEOS engaged in the Criminal Division review sought by Epstein’s defense team.

IX. FEBRUARY – JUNE 2008: THE DEPARTMENT’SREVIEW

Epstein’s defense attorneys sought a broad review from the Department, one that would
encompass the defense complaints about federal jurisdiction, specific terms in the NPA, and the

various allegations of professional misconduct by USAO attorneys and other personnel. The

Department, however, only reviewed the issue of federal jurisdiction and never reviewed the NPA

or any specific provisions.162 Nonetheless, the process took several months as the defense

appealed first to CEOS and the Department’s Criminal Division, and then to the Office of the
Deputy Attorney General. The chart set forth on the following page shows the positions and

relationships among the individuals in those offices involved in communicating with the USAO

or defense beginning in November 2007 or in those offices’ reviews, which continued through

June 2008.

162 On February 28, 2008, USAO Criminal Division Chief Senior sent to the Civil Rights Division written
notificationof the USAO’s “ongoing investigationof a childexploitationmatter” involvingEpsteinand others “that

may result in charges of violations of 18 U.S.C. § 1591.” USAM § 8-3.120 required a U.S.Attorney to notify the
Civil Rights Division,in writing, “[a]t the outset of a criminal investigation. . . that may implicate federal criminal

civil rightsstatutes,. . . and in no event later than ten days before the commencementof the examinationof witnesses
before a grand jury.” The provision also required notificationto CEOS in cases involvingsex trafficking of minors.

The writtennotificationwas to identify the targets of the investigation,the factualallegationsto be investigated,the
statutes which may have been violated, the U.S. Attorney’s assessmentof the significance of the case,whether the

case was of “national interest,” and the U.S. Attorney’s proposed staffingof the matter.

Villafaña became aware of this requirement in late February 2008, and she prepared a written notification

that was edited by Sloman, who discussed it with Acosta. After briefly summarizing the facts, Senior advised:

In the notification,Senior stated that CEOS “has been involved and is currently reviewing the matter,” he

anticipated the case would be staffed by USAO and Departmentpersonnel,and “[i]f we determine that the case should
be [charged],a copy [of the charging document] will be forwarded to you.” OPR did not locate a response from the

Civil RightsDivision to the notification.

The Office anticipates charges of violations of Title 18, United States Code,

Sections371,2422,2423,and 1591. The investigationof the case by the City of
Palm Beach Police Department has resulted in press coverage because of the

titillating nature of the facts, but we see this case as similar to other “child
prostitution” cases charged by our office,and not a matter of “national interest”

as definedby the U.S.Attorney’sManual.
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CriminalDivision
Office of the Deputy

Attorney General

Alice Fisher

Assistant Attorney
General

Mark Filip
DeputyAttorney

General

AndrewLourie

PrincipalDeputy
AssistantAttorney

General

John Roth

Senior Associate
Deputy Attorney

General

Sigal Mandelker

DeputyAssistant
Attorney General

Andrew
Oosterbaan

Chief, CEOS

Until late Feb. 2008

A. February May 15, 2008 Review by CEOS and the Criminal Division

On February 21, 2008, soon after the CEOS Trial Attorney met with victims, Oosterbaan
spoke with Lefkowitzabout CEOS's role. Ina subsequent email to Villafaña, Sloman, and Senior,
Oosterbaanexplained:

I told [ Lefkowitz that all I want to do is help the process move
forward , and ifthey think we best help the process by taking a fresh

and objective look at the case and their arguments that is what
I want to do. I told him that ifthat's what they want ifthat is what

will help the process to move forward then I don't think it's

advisable for CEOS to partnerwith the USAO on the case. He wants
to think about that ( and probably talk to his co -counsel about
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Oosterbaan told OPR that this email reflects that he likely told Acosta that he intended to
limit CEOS’s role to review only, and Acosta asked him to “make sure the defense is okay with

that,” to preempt a possible defense complaint about CEOS’s involvement in the review.

Oosterbaan explained to OPR that “the defense ke[pt] bringing up new arguments and new

problems and [the USAO was saying] look if we’re going to do this, if you’ve got a problem with

it, tell us now.”

By February 25, 2008, Lefkowitz told Oosterbaan, who informed Sloman, that the CEOS

role should be “review only.” Lourie had just then left the Department to enter private practice,

and Oosterbaan continued to keep his direct supervisor, Deputy Assistant Attorney General

Mandelker, informed of the defense team contacts. Sloman emailed Lefkowitz that CEOS was

“ready to proceed immediately” with a review of the matter. Sloman advised Lefkowitz that “in
the event CEOS decides that a federal prosecution should not be undertaken against Mr. Epstein,

this Office will close its investigation,” but that, “should CEOS disagree with Mr. Epstein’s

position, Mr. Epstein shall have one week to abide by [the NPA].” Sloman forwarded this email

to Villafaña, who responded, “Why would we possibly let him keep the same deal after all he has

put us through? And after we have discovered 6 new girls . . . .”

The defense soon signaled that the CEOS review would not end Epstein’s requests for the

Department’s involvement. On February 29, 2008, Lefkowitz requested a defense meeting with

Oosterbaan on March 12, 2008.163 Starr spoke to Assistant Attorney General Fisher and “made it

clear that [the defense team would] want an audience with her if [CEOS] decid[ed] to support the

prosecution.” On March 6, 2008, Acosta alerted Sloman and Oosterbaan that Starr and Lefkowitz
had called him to express “concern” about Oosterbaan’s participation in the case, and indicated

that “they may ask for more senior involvement.” Acosta “informed them that they certainly had

the right to ask whomever they wanted for whatever they thought appropriate, and that whatever

process would be given them was up to whomever they asked.”

163 The defense team meeting with CEOS was originally to be set for late January, but never got scheduled for

that time. On February 25, Sloman informedLefkowitz that the USAO was “very concerned about additionaldelays”
in the Departmentalreview process,but would agree to a short extension of the March3 deadline “to provide CEOS

time to engage in a thorough review.”

The next day, Lefkowitz followed up with Acosta in an email:

whether it is better to have us partnered in the case or just serve a

review function) and he said he’d get back to me later today.

We appreciate that you will afford us as much time as Main Justice

determines is appropriate for it to conduct a review of this matter.

As you have suggested, we will initiate that review process with

Drew Oosterbaan, and engage in a discussion with him about all of

the facts and circumstances, as well as the legal and policy issues
associated with this case. . . . However, due to our misgivings

(engendered because Drew has told us that he sees himself as a

prosecutor and has already made clear he would be ready and willing

to prosecute this case himself[)] we may well find it necessary to
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Starr, Lefkowitz, and Martin Weinberg attended the March 12, 2008 meeting, as well as

the former Principal Deputy Chief of CEOS, who had joined the Epstein defense team.

Oosterbaan, Mandelker, and a current CEOS Deputy Chief represented the Department. The

current CEOS Deputy Chief told OPR that it was primarily a “listening session” with Starr doing

most of the presentation. Oosterbaan told OPR that he recalled “some back and forth” because the
defense team was saying “some outrageous things.” Both Oosterbaan and his Deputy Chief were

disturbed that the former CEOS Principal Deputy Chief, who had been an aggressive advocate for

child exploitation prosecutions, was supporting the defense position, although according to the

CEOS Deputy Chief, the former Principal Deputy Chief gave only a “weak pitch” that was not

effective.

After the meeting,Starr and Lefkowitzmademultiplewrittensubmissionsto the Criminal

Division. One submissionprovided a lengthylist of USAOactions that “have caused us serious

concern,”includingthe following:

164 This complaint appeared to be at odds with Villafaña’s understandingthat the defense objected to USAO

communications with the state authorities. In November 2007, Sloman noted to Lefkowitz, “Your recent
correspondence attempting to restrict our Office from communicatingwith the State Attorney’s Office . . . raises

concern.” In a March 2008 email reporting to CEOS about the state case, Villafaña noted that she did not know
whether a state “misdemeanor deal [was] back on the table because the defense demanded that we have no contact

with the State Attorney’sOffice,so I haven’tspokenwith the [AssistantState Attorney]in over 6 months.” Villafaña
later reportedto Acosta and Slomanthatwhen Krischercomplainedto her that the USAOhad not beencommunicating

with him,she explained to Krischer that “it was the defense who were blockingthe channelsof communication.”

165 In approximately 2001, Sloman briefly left the USAO and for a few months was in private practice with a

Miami attorney, whose practice specialized in plaintiffs’ sexual abuse claims. During 2007-2008, the attorney

appealanadversedeterminationbyhimwithin the DOJ. Ken[Starr]

and I appreciate that you understandthis and have no objection to

our seekingappellatereviewwithinDOJ.

“Federal involvement in a state criminal prosecution without any

communication with state authorities”;164

the issuance of legal process and document requests for items that

“had no connection to the conduct at issue”;

the nomination“of an individualclosely associatedwith one of the

AssistantUnitedStates Attorneysinvolvedin this case” to serve as

the victims’attorneyrepresentative;

the “insistence” on a victim notification letter invitingthe victims to

make sworn statements at Epstein’ssentencing; and

the purportedexistence of a “relationship” between Sloman and a

law firm representingseveral of the alleged victims in civil suits

against Epstein.165
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Inanother letter, Starr renewed the defense accusation that the USAO improperly disclosed

information about the case to the media, and accused Sloman and Villafaña of “encouraging civil

litigation” against Epstein. Finally, in a letter to Assistant Attorney General Fisher on
May 14, 2008, Starr thanked her for having spoken with him the previous day, reiterated the

defense team’s various complaints, and asked her to meet with him, Lefkowitz, and Whitley.

Meanwhile, Oosterbaan’s Deputy Chief drafted a decision letter to be sent from Oosterbaan

to Lefkowitz, and over the course of several weeks, it was reviewed by and received input from

Deputy Assistant Attorney General Mandelker and Assistant Attorney General Fisher, as well as
the Criminal Division’s Appellate Section (regarding certain legal issues) and Office of

Enforcement Operations (regarding the Petite policy). Oosterbaan told OPR that, notwithstanding

the defense submissions on a wide variety of issues and complaints, CEOS’s review was limited

to determining whether there was a basis for a federal prosecution of Epstein.

Oosterbaan’s letter, sent to Lefkowitz on May 15, 2008, notified the defense team that
CEOS had completed its independent evaluation of whether prosecution of Epstein for federal

criminal violations “would contradict criminal enforcement policy interests.” The letter specified

that CEOS’s review addressed the “narrow question” of whether a legitimate basis existed for a

federal prosecution, and that CEOS did not conduct a de novo review of the facts, analyze issues

relating to federal statutes that did not pertain to child exploitation, or review the terms of the NPA
or the prosecutorial misconduct allegations. The letter stated that based on its examination of the

material relevant to its limited review of the matter, CEOS had concluded that “federal prosecution

in this case would not be improper or inappropriate” and that Acosta “could properly use his

discretion to authorize prosecution in this case.”

On May 19, 2008, Lefkowitz reached out to Acosta to request a meeting and specifically
asked that Acosta “not shunt me off to one of your staff.” Lefkowitz made several points in support

of the request for a meeting: (1) CEOS’s letter acknowledged that federal prosecution of Epstein

would involve a “novel application” of relevant federal statutes;166 (2) CEOS’s conclusion that

federal prosecution would not be “an abuse of discretion” was “hardly an endorsement” of the

case;167 (3) CEOS did not address Epstein’s prosecutorial misconduct allegations; and (4) “critical
new evidence,” in the form of recent defense counsel depositions of victims confirmed “that

represented Epstein victims. The Epstein defense team alleged in the letter that Sloman’s past association with the

attorney caused Sloman to take actions to favor victims’ potential civil lawsuits against Epstein.

166 Oosterbaan’sletter stated, “Mr.Acosta can soundly exercise his authority to decide to pursue a prosecution

even though it might involve a novelapplicationof a federal statute.” This statement referred to a defense argument
basedon a prior Departmentalexpression of concern about a Congressionalproposalto expand federal law to “adult

prostitutionwhere no force,fraud or coercionwasused.” Oosterbaanstated that “the Department’sefforts are properly
focused on the commercial sexual exploitation of children”—evenif wholly local—and “the exploitation of adults

through force, fraud, or coercion.” He then observedthat the fact “that a prosecution of Mr. Epsteinmight not look
precisely like the cases that came before it is not dispositive.”

167 Oosterbaan began his letter, however, by making it clear that CEOS had considered “the narrow question as

to whether there is a legitimate basis for the U.S. Attorney’s Office to proceed with a federal prosecution of

Mr. Epstein.”
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federal prosecution is not appropriate in this case.”168 Lefkowitz alluded to the possibility of

seeking further review of the matter by the Deputy Attorney General or Attorney General, should

the defense be unable to “resolve this matter directly with” Acosta.

Acosta declined the request to respond personally and directed Lefkowitz to communicate

with the “trial team.” That same day, Sloman sent Lefkowitz a letter asking that all further

communication about the case be made to Villafaña or her immediate supervisor, and reiterating

that Acosta would not respond personally to counsel’s email or calls. Sloman noted that the USAO

had “bent over backwards to exhaustively consider and re-consider” Epstein’s objections, but
“these objections have finally been exhausted.” Sloman advised that the USAO would terminate

the NPA unless Epstein complied with all of its terms by the close of business on

June 2, 2008.

Also on May 19, 2008, Starr and Whitley co-authored a letter to Deputy Attorney General
Mark Filip asking for review “of the federal involvement in a quintessentially state matter.”169 In

the letter, they acknowledged that CEOS had recently completed “a very limited review” of the

Epstein case, but contended that “full review of all the facts is urgently needed at senior levels of

the Justice Department.” They argued that federal prosecution of Epstein was “unwarranted,” and

that “the irregularity of conduct by prosecutors and the unorthodox terms of the [NPA] are beyond
any reasonable interpretation of the scope of a prosecutor’s responsibilities.” They followed up

with a second letter on May 27, 2008, in which they asserted “the bedrock need for integrity in the

enforcement of federal criminal laws” and “the profound questions raised by the unprecedented

extension of federal laws . . . to a prominent public figure who has close ties to President Clinton”

required Departmental review. On this latter point, they argued that Epstein “entered the public
arena only by virtue of his close personal association with former President Bill Clinton,” and that

there was “little doubt” that the USAO “never would have contemplated a prosecution in this case

if Mr. Epstein were just another ‘John.’” This was the first defense submission mentioning

Epstein’s connection to President Clinton and raising the insinuation that the federal involvement

in the investigation was due to politics.

In the May 27, 2008 letter to the Deputy Attorney General, Starr and Whitley used the

existing June 2, 2008 deadline for the entry of Epstein’s guilty plea to argue that it made the need

for review of the case “all the more exigent.” John Roth, a Senior Associate Deputy Attorney

General who was handling the matter, instructed the USAO to rescind the deadline, and on

May 28, 2008, Sloman notified Lefkowitz that the USAO had postponed the deadline pending
completion of the review by the Deputy Attorney General’s office.170 Meanwhile, the Criminal

168 Under Florida Rule of Criminal Procedure 3.220, defendants are permitted to depose victims, and Epstein’s

counsel utilized that procedure aggressively and expansively to conduct sworn interviews of multiple victims,

including victims who were not part of the state prosecution, to learn information about the federal investigation.

169 In addition to having served as U.S. Attorney in two different districts, Whitley had served as Acting

Associate Attorney General, the Department’s third-highest position.

170 On May 28, 2008, Attorney General Mukasey was in Miami for unrelated events and had lunch at the USAO

with Acosta and other senior managers. OPR found no indication that the Epstein matter was discussed.

B. May – June 23, 2008: Reviewby the Office of the Deputy Attorney General
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Division forwarded to Roth the prior defense submissions, describing them as “an enormous

amount of material” regarding the Epstein matter. On June 3, 2008, Sloman sent to Roth a lengthy

letter from Sloman to the Deputy Attorney General, recounting indetail the history of negotiations
with Epstein’s counsel culminating in the NPA, and addressing Epstein’s claims of professional

misconduct. Among the documents submitted with the letter were the prosecution memorandum,

one of the proposed charging documents, and the NPA with its addendum and Acosta’s

December 19, 2007 letter to Sanchez.

As the review was ongoing in the Office of the Deputy Attorney General, State Attorney
Krischer mentioned to the USAO’s West Palm Beach manager that Krischer and Epstein’s local

defense attorney Jack Goldberger had arrived at a resolution of Epstein’s case that would involve

a 90-day jail term, but Krischer provided no further information. Upon learning of this, Villafaña

wrote to her immediate supervisor: “Please tell me that you are joking. Maybe we should throw

him [Epstein] a party and tell him we are sorry to have bothered him.” Villafaña and her immediate
supervisor later had phone and email exchanges with Krischer and with Epstein’s local counsel to

insist that the state plea comply with the terms of the NPA, or “we will consider it a breach of the

agreement and proceed accordingly.”171

Deputy Attorney General Filip told OPR he had never heard of Epstein before receiving

Starr’s letter. Following the office’s standard protocol, Starr’s letter was handled by John Roth,
an experienced senior federal prosecutor who had served some years before as an AUSA in the

USAO. Roth also told OPR that he had never before heard of Epstein. Roth explained to OPR

that he did not conduct an independent investigation, interview witnesses, or meet with Epstein’s

counsel, and instead limited his review to written materials submitted by Epstein’s attorneys and

by Sloman to the Deputy Attorney General’s office, as well as materials that the defense team and
the USAO had previously provided to CEOS and the Criminal Division front office, and that

CEOS furnished to him. Roth discussed the matter with two senior staff colleagues, as well as

with the Deputy Attorney General, who also reviewed the submissions.

Roth told OPR that it was his understanding that Epstein had reneged on the NPA, and

because he believed the NPA was a “dead letter,” he did not review the terms of the agreement or
ratify it post hoc. On the other hand, Deputy Attorney General Filip told OPR he understood that

the NPA was still in effect and that Epstein was trying to undermine the federal jurisdictional basis

for the agreement. Apart from addressing Epstein’s federalism arguments, however, Deputy

Attorney General Filip did not believe it was the “mission” of the Office of the Deputy Attorney

General to review the Epstein case de novo or to examine the NPA’s terms or determine whether
the NPA reached the “right balance” between state and federal punishment. He told OPR, “[W]e

heard an appeal. . . . [Epstein] wanted a meeting to argue for relief. We didn’t give him a meeting

and we didn’t give him [any] relief.” Deputy Attorney General Filip told OPR that no one in his

office who looked at Epstein’s arguments “felt that it was a sympathetic appeal.” In particular, he

told OPR that defense counsel’s argument that there was no basis for a federal prosecution was
“ludicrous,” and the assertion that the USAO’s investigation of Epstein was politically motivated

“just seemed unserious.”

171
Villafaña urged Sloman, “Someone really needs to talk to Barry.”
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On Monday, June 23, 2008, Roth sent a brief letter to Starr and Lefkowitz informing them

that the office had “completed a thorough review” of the USAO’s handling of the Epstein matter

and did not believe intervention by the Deputy Attorney General was warranted in view of the
“considerable discretion” vested by the Department in U.S. Attorneys. He added, “Even if we

were to substitute our judgment for that of the U.S. Attorney, we believe that federal prosecution

of this case is appropriate.”

Immediately after receiving a copy of Roth’s letter, Villafaña notified defense counsel that

Epstein would have until close of business on Monday, June 30, 2008, to comply with the NPA
by entering his guilty plea, being sentenced, and surrendering to begin serving his sentence. On

June 26, 2008, Roth alerted the Office of the Attorney General that Epstein’s counsel might try to

contact the Attorney General to request additional review and urged the Attorney General not to

take defense counsel’s calls. Roth told OPR that he was concerned that Epstein’s team would try

to take a further appeal in order to delay resolution of the case.

Meanwhile, Starr sent a concluding email to Acosta, acknowledging they had reached “the

end of a long and arduous road” and adding, “While I am obviously very unhappy at what I believe

is the government’s treatment of my client, a man whom I have come to deeply admire, I recognize

that we have filed and argued our ‘appellate motions’ and lost. . . . I would like to have . . . some

closure with you on this matter so that in the years to come, neither of us will harbor any ill will
over the matter.”

X. JUNE 2008 – JUNE 2009: EPSTEINENTERS HIS PLEAS AND SERVESHIS

CUSTODIALSENTENCE

On Friday, June 27, 2008, Villafaña renewed her requests to Epstein’s local attorneys

Goldberger and Black for a copy of the state plea agreement reached with the State Attorney’s
Office, noting that their failure to provide it was a material breach of the NPA. After receiving

and reviewing the plea agreement form, which was not yet signed, Villafaña sent another letter to

Goldberger and Black, informing them that the proposed sentencing provision did not comply with

the requirements of the NPA. Specifically, as written, the plea agreement called for a sentence of

12 months in “the Palm Beach County Detention Facility,” followed consecutively by “18 months
Community Control” with a special condition that the defendant serve “the first 6 months [of

community control] in the Palm Beach County Detention Facility.” Villafaña objected to the

community control provision, reminding Goldberger and Black that the NPA required Epstein to

“make a binding recommendation of eighteen months imprisonment, which means confinement

twenty-four hours a day at the County Jail.” In a subsequent email to Sloman, Villafaña recounted
that she had spoken about the issue with Goldberger, who “‘swore’ that Epstein would be in

custody 24-hours-a-day during the community confinement portion of his sentence.” Villafaña

added that Goldberger “let it slip that Epstein would not be at the jail, he would be at the stockade

. . . . Since we specifically discussed this at the meeting with [the State Attorney] months ago that

Epstein would be at [the jail], this certainly violates the spirit of the [NPA] agreement.”172
Villafaña told Sloman, “[S]omething smells very bad.”

172 The Main Detention Center for Palm Beach County is a facility housing maximum, medium, and minimum

custody adult males, as well as juvenile and special population male and female inmates. See
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The next day, Villafaña asked Goldberger to change the plea agreement by inserting the

word “imprisoned” after “6 months,” and Goldberger agreed to do so. Villafaña, however, did not

ask that the agreement be amended to clarify that the reference to “the Palm Beach County
Detention Facility” meant the jail, rather than the Stockade. The final signed plea agreement form

further clarified the sentence, providing that after serving 12 months in the Palm Beach County

Detention Facility, Epstein would be “sentenced to 6 months in the Palm Beach County Detention

Facility . . . to be served consecutive to the 12 month sentence,” followed by “12 months

Community Control.” The word “imprisoned” was hand written after “6 months” but then crossed
out and replaced by “jail sentence.”173

Epstein, with his attorney Jack Goldberger, appeared in Palm Beach County court on

June 30, 2008, and entered guilty pleas to the indictment charging him with one felony count of

solicitation of prostitution and to a criminal information charging him with one felony count of
procurement of a minor to engage in prostitution.174 At the plea hearing, which Villafaña and the

FBI case agent attended as spectators, Assistant State Attorney Belohlavek did not proffer the facts

of the case; instead she only recited the charging language in the indictment and the criminal

information:

The court found this to be “a sufficient factual basis to support the pleas,” and engaged in

a colloquy with Belohlavek regarding Epstein’s victims:

http://www.pbso.org/inside-pbso/corrections/general/. The “Stockade” was a “lower security ‘camp-style’ facility”

co-located with the Palm Beach County Sheriff’s Office. Both were administered by the Sheriff’s Office.

173 Plea in the Circuit Court, signed June 30, 2008, and filed in court. Villafaña complained to Goldberger when

she learned later about the change from “imprisoned” to “jail sentence.”

174
The Information is attached as Exhibit 5.

175 State v. Epstein, case nos. 06-CF-9454 and 08-CF-9381, Transcript of Plea Conference at 41-42 (Fifteenth

Judicial Circuit, June 30, 2008) (Plea Hearing Transcript). Belohlavek told OPR that reciting the statutory language

of the charge as the factual basis for the plea was the typical practice for a state court plea.

A. June 30, 2008: EpsteinEntersHis Guilty Pleas in State Court

[B]etween August 1, 2004 and October 31, 2005, the defendant in
Palm Beach County did solicit or procure someone to commit

[prostitution] on three or more occasions. And . . . between

August 1, 2004 and October 9, 2005, the defendant did procure a

minor under the age of 18 to commit prostitution in Palm Beach

County also.175

The Court: Are there more than one victim?

Ms. Belohlavek: There’s several.

. . . .
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When the court asked if the plea was “in any way tied to any promisesor representations
by any civil attorneysor other jurisdictions,”Goldbergerand Belohlavek,with Epsteinpresent,

spoke with the judge at sidebar and disclosedthe existence of the “confidential”non-prosecution

agreementwiththe USAO,andthe court orderedthat a copy of it be filed underseal withthe court.

After the court accepted Epstein’s guilty pleas, and imposed sentence on him pursuant to

the plea agreement, Epstein was taken into custody to begin servinghis sentence immediately.

Inthe aftermath of the plea, numerous individuals familiar with the investigation expressed

positive reactions to the outcome, and Villafaña received several congratulatory messages.

Oosterbaan wrote, “Congratulations, Marie—at long last! Your work on this matter was truly

exceptional, and you obtained a very significant result that will serve the victims well.” One senior

colleague who was familiar with the case noted, “This case only resolved with the filthy rich bad
guy going to jail because of your dedication and determination.” Another wrote, “If it had not

been for you, he would have gotten away with it.” The CEOS Trial Attorney who had worked

briefly with Villafaña told her, “But for your tenacity, he’d be somewhere ruining another child’s

life.” One victim’s attorney stated, “[G]reat job of not letting this guy off.” But Villafaña was not

satisfied with the outcome, responding to one colleague, “After all the hell they put me through, I
don’t feel like celebrating 18 months. He should be spending 18 years in jail.”

Acosta later publicly stated that the FBI Special Agent in Charge called him “to offer

congratulations” and “to praise our prosecutors for holdingfirm against the likesof Messrs. Black,

176 Plea HearingTranscript at 20, 42. OPR was unable to determine to which victims Belohlavek was referring,
and Belohlovek did not recall during her OPR interview,but it is possible that she was referringonly to the victims of

the charged crimes rather than to all of the victims identified in either the state or federal investigations. Belohlavek
told OPR that because of the nature of the charges (that is, involving prostitution), she did not know whether

“technically under the law” the girls were “victims” whom she was required to notify of the plea hearing.

The Court: Are all the victims in both these cases in

agreement with the terms of the plea?

Ms.Belohlavek: I have spoken to several myself and I have

spoken to counsel, through counsel as to the

other victim, and I believe,yes.

The Court: And with regard to the victims under age

eighteen,is that victim’s parentsor guardian

in agreementwith the plea?

Ms. Belohlavek: That victim isnot under age 18 any more and

that’s why we spoke with her counsel.

The Court: And she is in agreement with the plea?

Ms. Belohlavek: Yes.176
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Dershowitz, Lefkowitz and Starr.”177 In that same later public statement, Acosta noted that he

received communications from Dershowitz, Starr, and Lefkowitz, who “all sought to make peace”

with him; Acosta referred to it as “a proud moment.”

On July 7, 2008, an Epstein victim filed an emergency petition against the Department, in

federal court in Miami, alleging violation of her rights under the CVRA; a second victim joined

the petition soon thereafter. The history of the litigation and issues relating to it are discussed in

Chapter Three of this Report.

A few days after Epstein’s guilty plea, Villafaña reported to Sloman that Epstein was

incarcerated at the low-security Stockade, rather than the Main Detention Center where county

prisoners were usually housed. She also told Sloman that according to the Sheriff’s Office, Epstein

was eligible for work release. Although the USAO had made clear that it expected Epstein to be

incarcerated 24 hours a day, every day, the subject of work release had not been addressed
explicitly during the NPA negotiations, and the NPA itself was silent on the issue. Epstein’s

acceptance into the work release program as a convicted sexual offender was seen by many as

another special benefit given to Epstein. Because the decision to allow Epstein into the work

release program was made by the Palm Beach Sheriff’s Office, OPR did not investigate whether

any state, county, or Sheriff’s Office rules were violated. OPR did examine the USAO’s
consideration of work release prior to signing the NPA and its subsequent unsuccessful efforts to

ensure that Epstein remained incarcerated 24 hours a day.

The first specific reference to work release was made weeks after the NPA was signed,

when Lefkowitzasserted,inhis October23, 2007 letter to Acosta,that, “so longas Mr.Epstein’s

sentence does not explicitlyviolate the terms of the [NPA] he is entitledto any type of sentence
availableto him,includingbut not limitedto gain time and work release.”

In November 2007, Sloman had an exchange of letters with Lefkowitz about the USAO’s

understanding that Epstein had agreed to serve his full jail term in “continuous confinement,”

pointing out that the NPA “clearly indicates that Mr.Epstein is to be incarcerated.” Sloman noted

that Florida’s Department of Corrections’s rules did not allow individuals registered as sexual
offenders to participate in work release, and thus Epstein would not be eligible for a work release

program. Sloman concluded that the USAO “is putting you on notice that it intends to make certain

that Mr. Epstein is ‘treated no better and no worse than anyone else’ convicted of the same

offense,” and that if Epstein were to be granted work release, the USAO would “investigate the

reasons why an exception was granted in Mr. Epstein’s case.”178

However,also inNovember,State Attorney Krischer told Sloman that Epstein was, in fact,

eligible to petition for work release because his sexual offender registration would not take place

177 Letter from R.Alexander Acosta “To whom it may concern” (Mar.20, 2011), published online in The Daily

Beast. The FBI Special Agent in Charge told OPR that he had no recollection of such a call, but acknowledged that

it could have occurred.

178
Sloman provided a draft of this letter to Acosta for his approval before the letter was sent to Lefkowitz.

B. Epstein Is Placed on Work Release
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until after Epstein completed his sentence, but that Krischer would oppose such a petition “if it is

in the agreement.”179 On November 16, 2007, the case agents met with Belohlavek and asked if

the State Attorney’s Office would oppose a request that Epstein be granted work release.
Belohlavek was noncommittal, and when the agents asked that she include language in the state’s

plea agreement prohibiting Epstein from participating in work release, she responded that she

would have to discuss the issue with the State Attorney.180 Krischer later told OPR that work

release was “within the control of the Sheriff’s Office, not my office.” The state’s plea agreement

with Epstein did not address the issue of work release.

The day after Epstein entered his June 30, 2008 plea, Villafaña and her immediate

supervisor met with a Palm Beach Sheriff’s Office official to discuss work release. According to

Villafaña, the official told them, “Epstein would be eligible for work release and will be placed on

work release,” a statement that contradicted the information the case agents had been given by a

jail supervisor the previous November, as well as statements made by defense attorney Jack
Goldberger to Villafaña just days before the plea was entered, when he “specifically told

[Villafaña] that [Epstein] would not get work release.” Villafaña alerted the Sheriff’s Office

official that although Epstein told the court during his plea proceeding that he had worked “every

day” for a “couple of years” at the “Florida Science Foundation,” that entity did not even exist

until November 2007.181 Moreover, the address Epstein provided to the court for the “Florida
Science Foundation” was the office of Epstein’s attorney Jack Goldberger. Villafaña and her

supervisor asked that the Sheriff’s Office notify the USAO if Epstein applied for work release.

Acosta told OPR that he wasawareVillafañawas tryingto ensure that Epsteindid not get

work release,and he wouldnot have contradictedher efforts. Acosta explainedthat the USAO

expectedEpsteinwouldbe“treatedjust likeeveryoneelse,”but that,asshownby “our subsequent
communicationswith the [S]tate[A]ttorney’s[O]ffice,”havingEpsteinon work release “wasnot

what our officeenvisioned.”

In August 2008, Villafaña spoke with defense attorney Black about ensuring Epstein’s

compliancewith the NPA,and raisedthe issue of work release. Villafaña later reportedto Acosta

and Slomanthat Black assured her he had “remindedthe team that . . . 18 monthsINJAIL is a
materialterm of the agreement.”

The USAOnever receivednotice of Epstein’swork release application. On October 10,

2008, less than three-and-a-half months after Epstein entered his guilty plea, the Palm Beach

Sheriff’sOfficeplacedhim into the work release program,permittinghim to leave the Stockade

179 Accordingto Sloman,Krischerexplainedthat evenwithoutregistrationEpsteinwould be “treated”as a “sex

offender”and that “justlike any other sex offender,he canpetitionthe courtfor work release.”

180 In the November 16, 2007 email, on which she copied Acosta, Villafaña also indicated that she was
“reviewing all of the statutes” to determine whether there was any impediment to a state judge granting Epsteinwork

release. In a subsequent email, the FBI case agents informed Villafaña that they had also spoken with a “jail
supervisor,” who advised them that although Epstein, as a sexual offender,would not qualify for work release, the

judge could neverthelessorder him placed on work release if he was sentenced to a year or less of incarceration.

181 During the plea hearing, Epstein told the court he was “President” of the Florida Science Foundation, it had

been in existence for 15 years, and he worked there “every day.” Plea Hearing Transcript at 27-29.
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for up to 12 hoursper day, six days per week, to work at the “FloridaScience Foundation”office

in West Palm Beach.182 In mid-November2008, Villafaña learned that Epstein was on work

release. She notifiedAcosta,Sloman,and the USAOCriminalDivisionChiefof thisdevelopment
in an email,and asked,“Can I indict him now?”

On November 24, 2008, Villafaña sent defense attorney Black a letter, notifying him that

the USAO believed Epstein’s application to and participation in the work release program

constituted a material breach of the NPA. Villafaña reminded Black that she had “more than a

dozen e-mails” expressing the USAO’s “insistence” that Epstein be incarcerated for 18 months,
and that her June 27, 2008 letter to counsel made clear that this meant “confinement for twenty-

four hours a day.” Villafaña noted that Goldberger had not inserted the word “imprisoned” into

the plea agreement, as he had agreed to do, but instead inserted the term “jail sentence.” Villafaña

told counsel:

According to Villafaña, the FBI case agent spoke with the Stockade’s work release
coordinator and reportedback that that the work release coordinatortold her he had been led to

believethe governmentknewEpsteinhad appliedfor the program,and that he had beenthreatened

with legal actionif he did not allow Epsteinto participatein work release.

On November26,2008,the USAOadvisedthe Departmentthat Acostawas recusedfrom

all matters involvingthe law firm of Kirkland& Ellis,which was still heavilyinvolvedin the
Epsteincase,becauseAcostawas discussingwith the firm the possibilityof employment.183As a

result,Slomanbecamethe seniorUSAOofficialresponsiblefor makingfinaldecisionsrelatedto

Epstein.

Also on November26, 2008, Black respondedto Villafaña’s letter, acknowledgingthat

Epsteinwas serving his sentence in the Palm BeachCountyWork ReleaseProgram,but denying
that Epsteinwas in breachof the NPA.184 Blacknotedthat the NPAdidnot prohibitwork release;

the NPAexpresslyprovidedthat Epsteinwas to be affordedthe samebenefitsas any other inmate;

182 MicheleDarganand David Rogers,“PalmBeachsex offender Jeffrey Epstein ‘treateddifferently,’”Palm

BeachDaily News,Dec.13,2008.

183
The recusal was formally approved by the Department on December 8, 2008.

184 Black forwarded the email to Sloman, noting that Villafaña “is very concerned about anything Epstein does”

and that the defense team would “abide by” Sloman’s decision on the issue.

The [USAO’s] Agreement not to prosecute Mr. Epstein was based
upon its determination that eighteen months’ incarceration (i.e.,

confinement twenty-four hours a day) was sufficient to satisfy the

federal interest in Mr. Epstein’s crimes. Accordingly, the U.S.

Attorney’s Office hereby gives notice that Mr. Epstein has violated

the [NPA] by failing to remain incarcerated twenty-four hours a day
for the eighteen-month term of imprisonment. The United States

will exercise any and all rights it has under the [NPA] unless

Mr. Epstein immediately ceases and desists from his breach of this

agreement.
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Florida law treated work release as part of confinement; and the Palm Beach County Sheriff’s

Office had discretion to grant work release to any inmate. Black also claimed that Acosta

“recognized that Mr. Epstein might serve a portion of his sentence through the Work Release
Program” and pointed out that the December 6, 2007 draft victim notification letter sent to

Lefkowitz for review specifically referred to the victim’s right to be notified “if [Epstein] is

allowed to participate in a work release program.”

On December 3, 2008, in advance of a scheduled meeting with Black, Villafaña sent

Sloman and Criminal Division Chief Senior an email about Epstein’sparticipation in the work

release program:

Villafaña added that she and her immediate supervisor believed that the USAO “should not budge
on the 24-hour-a-day incarceration” requirement. Referring to the CVRA litigation, Villafaña also

pointed out that two victims had brought suit against the USAO “for failing to keep them informed

about the investigation,” and the office had “an obligation to inform all of the victims upon

Epstein’s release.”

On December 11, 2008, Villafaña wrote to the Corrections Division of the Palm Beach
County Sheriff’s Office to express the USAO’s view that Epstein was not eligible for work release

and to alert the Sheriff’s Office that Epstein’s work release application contained several

inaccuracies and omitted relevant information. Villafaña pointed out that Epstein’s application

identified his place of employment as the “Florida Science Foundation,” and the telephone number

listed in the application for the “Florida Science Foundation” was the telephone number to the law
firm of Epstein’s attorney Jack Goldberger. Villafaña also noted that the individual identified in

the work release file as Epstein’s “supervisor” at the “Florida Science Foundation” had submitted

publicly available sworn filings to the Internal Revenue Service indicating that Epstein worked

only one hour per week and earned no compensation, but that same individual had represented to

It appears that, since Day 1, Goldberger and Krisher [sic] . . . have

been scheming to get Epstein out on work release. For example, the

indictment incorrectly charges Epstein for an offense that would

have made him ineligible for work release if it had been charged
correctly. (Remember that Krisher [sic] also went along with letting

us believe that Epstein was pleading to a registrable offense when

Epstein’s folks and Krisher [sic] believed that . . . the offense was

not registrable.) Krisher [sic] and Goldberger also told us that

Epstein would be housed at the Palm [Beach County] Jail, not the
Stockade, but he would not have been eligible for work release if at

the jail. . . .

As part of his work release, Epstein has hired off-duty Sheriff’s

deputies to provide him with “protection.” It appears that he is

paying between $3000 and $4100 per week for this service, despite
the work release rules barring anyone from the Sheriff’s Office (and

the Sheriff’s Office itself) from having “any business transactions

with inmates . . . while they are in the custody or supervision of the

Sheriff . . . .”
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the Sheriff’s Office that Epstein’s duties required him to work six days a week for 12 hours per

day. Finally, Villafaña pointed out that Epstein’s purported “supervisor”—who as the

Foundation’s vice president was subordinate to Epstein, the Foundation’s president—had
promised to alert the Sheriff’s Office if Epstein failed to comply with his work schedule, but the

“supervisor” lived and worked in the New York metropolitan area and was unable to monitor

Epstein’s activities on a day-to-day basis. The Sheriff’s Office neither acknowledged nor

responded to Villafaña’s letter.

InMarch2009,Slomanmet inMiamiwithDershowitzfor, asDershowitzcharacterizedit
in a subsequent email, “a relaxed drink and conversation,”which included a discussionof the

Epstein case. After that encounter,Dershowitz emailed Sloman, expressingappreciationfor

Sloman’s“assurancethat the fedswill not interferewithhowthe PalmBeachsheriffadministers”

Epstein’ssentence“aslongas he is treatedlikeanysimilarlysituatedinmate.” Slomanresponded:

A week later, Dershowitz emailed Sloman again, this time expressing appreciation for

Sloman’s “willingness to call the sheriff and advise him that your office would take no position

on how he handled Epstein’s sentence,” as long as Epstein did not receive special treatment, but

adding, “[L]et’s put any call off for a while.”

Epstein’s sentence required that he be confined to his home for a 12-month period
followinghis releasefrom prison. On July 22, 2009,almost 13 monthsafter he beganservinghis

sentence,Epsteinwas released from the Stockade and placed on home confinement.185 At this

time, he registeredas a sexualoffender.

XI. POST-RELEASEDEVELOPMENTS

In the summer of 2009, allegations surfaced that Epstein had cooperated with the U.S.

Attorney’s Office for the EasternDistrict of New York’s investigation of investment bank Bear

Stearns, and that he had beenreleasedearly from his18-monthimprisonment term because of that

185 In Florida, what is commonly referred to as house arrest is actually the Community Control supervision

program. Florida Statute § 948.001(3) defines the program as “a form of intensive, supervised custody in the

community.”

Regarding Mr. Epstein, the United States Attorney’s Office will not
interfere with how the Palm Beach Sheriff’s Office administers the

sentence imposed by the Court. That being said, this does not mean

that the USAO condones or encourages the PBSO to mitigate the

terms and conditions of his sentence. Furthermore, it does not mean

that, if contacted for our position concerning alternative custody or
in-home detention, we would not object. To be clear, if contacted

we will object. Naturally, I also expect that no one on behalf of

Mr. Epstein will use my assurance to you to affirmatively represent

to PBSO that the USAO does not object to an alternative custody or

home detention.
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cooperation.186 When Villafaña spoke with attorneys in the Eastern District of New York,

however, an AUSA there told Villafaña that “[t]hey had never heard of” Epstein, and he had not

cooperated with the Bear Stearns case.187 During her OPR interview, Villafaña told OPR that to
her knowledge, the rumor of Epstein’s cooperation was “completely false.”

Villafaña and the USAO continued to monitor Epstein’s compliance with the terms of the

NPA. In August 2009, Villafaña alerted her supervisors that Epstein was in apparent violation of

his home detention—he had been spotted walking on the beach, and when stopped by the police,

he claimed that he was walking “to work” at an office nearly eight miles from his home. Villafaña
passed this information along to the Palm Beach County probation office.188 By letter dated

September 1, 2009, Black wrote to Sloman seeking the USAO’s agreement to transfer supervision

of the community control phase of Epstein’s sentence to the U.S. Virgin Islands, where Epstein

maintained his “primary residence.” In response, Villafaña notified Black that the USAO opposed

such a request and would view it as a violation of the NPA. Three months later, Sloman met with
Dershowitz and, among other issues, informed him that the USAO opposed early termination of

Epstein’s community control supervision and would object to a request to transfer Epstein’s

supervision to the U.S. Virgin Islands.

After serving his year on home detention in Florida, Epstein completed his sentence on

July 21, 2010.

186
See “Out of Prison,” New York Post, July 23, 2009.

187 The New York AUSA had emailed Villafaña, “We’re the prosecutors in [the Bear Stearns case] . . . . We

saw the below article from the New York Post and wanted to ask you about this defendant,Epstein,who we had never
heard of until this morning. We’ve since learned that he is pretty unsavory.” Villafaña reportedto Slomanand other

supervisorsthat she “just got off the phone with the prosecutorsfrom the Bear Stearns case in [the EasternDistrictof]
New York. They had seen the NY Post article that claimed that Epstein got such a low sentence because he was

cooperating with the feds on the Bear Stearns prosecution. They had never heard of him.” In a second email, she
confirmed,“There has been absolutelyno cooperationhere or inNew York, from what they told me.”

188 Black later wrote a letter to Villafaña claiming that Epstein had “specific authorization to walk to work,” the

distance between his home and office was “less than three miles,” and when the matter was “fully investigated,”

Epstein was found to be in “total compliance” with the requirements of his sentence.
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OPR finds professional misconduct when an attorney intentionally violates or acts in

reckless disregard of a known, unambiguous obligation imposed by law, rule of professional

conduct, or Department regulation or policy. In determining whether an attorney has engaged in

professional misconduct, OPR uses the preponderance of the evidence standard to make factual

findings.

An attorney intentionally violates an obligation or standard when the attorney (1) engages

in conduct with the purpose of obtaining a result that the obligation or standard unambiguously

prohibits; or (2) engages in conduct knowing its natural or probable consequence, and that

consequence is a result that the obligation or standard unambiguously prohibits. An attorney acts

in reckless disregard of an obligation or standard when (1) the attorney knows or should know,
based on his or her experience and the unambiguous nature of the obligation or standard, of an

obligation or standard; (2) the attorney knows or should know, based on his or her experience and

the unambiguous applicability of the obligation or standard, that the attorney’s conduct involves a

substantial likelihood that he or she will violate, or cause a violation of, the obligation or standard;

and (3) the attorney nonetheless engages in the conduct, which is objectively unreasonable under
all the circumstances. Thus, an attorney’s disregard of an obligation is reckless when it represents

a gross deviation from the standard of conduct that an objectively reasonable attorney would

observe in the same situation.

If OPR determines that an attorney did not engage in professional misconduct, OPR

determines whether the attorney exercised poor judgment, engaged inother inappropriate conduct,
made a mistake, or acted appropriately under all the circumstances. An attorney exercises poor

judgment when, faced with alternative courses of action, he or she chooses a course of action that

is in marked contrast to the action that the Department may reasonably expect an attorney

exercising good judgment to take. Poor judgment differs from professional misconduct in that an

attorney may act inappropriately and thus exhibit poor judgment even though he or she may not
have violated or acted in reckless disregard of a clear obligation or standard. In addition, an

attorney may exhibit poor judgment even though an obligation or standard at issue is not

sufficiently clear and unambiguous to support a professional misconduct finding. A mistake, on

the other hand, results from an excusable human error despite an attorney’s exercise of reasonable

care under the circumstances.

An attorney who makes a good faith attempt to ascertain the obligations and standards

imposed on the attorney and to comply with them in a given situation does not commit professional

misconduct. Evidence that an attorney made a good faith attempt to ascertain and comply with

the obligations and standards imposed can include, but is not limited to, the fact that the attorney

reviewed materials that define or discuss one or more potentially applicable obligations and
standards, consulted with a supervisor or ethics advisor, notified the tribunal or the attorney

representing a party or person with adverse interests of an intended course of conduct, or took

I. OPR’S ANALYTICAL FRAMEWORK

PART TWO: APPLICABLE STANDARDS

CHAPTERTWO
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affirmative steps the attorney reasonably believed were required to comply with an obligation or

standard.

II. APPLICABLE STANDARDSOF CONDUCT

Among its many provisions, the United States Attorneys’ Manual (USAM) includes

general statements of principles that summarize appropriate considerations to be weighed, and

desirable practices to be followed, by federal prosecutors when discharging their prosecutorial

responsibilities.189 The goal of the USAM is to promote “the reasoned exercise of prosecutorial
authority and contribute to the fair, evenhanded administration of the Federal criminal laws,” and

to promote public confidence that important prosecutorial decisions will be made “rationally and

objectively on the merits of each case.” USAM § 9-27.001.

Because the USAM is designed to assist in structuring the decision-making process of

government attorneys, many of its principles are cast in general terms, with a view to providing
guidance rather than mandating results. Id.; see also USAM § 9-27.120, comment (“It is expected

that each Federal prosecutor will be guided by these principles in carrying out his/her criminal law

enforcement responsibilities . . . . However, it is not intended that reference to these principles will

require a particular prosecutorial decision in any given case.”); USAM § 9-27.110, comment

(“Under the Federal criminal justice system, the prosecutor has wide latitude indetermining when,
whom, how, and even whether to prosecute for apparent violations of Federal criminal law.”).

However, USAM § 9-27.130 provides that AUSAs who depart from the principles of federal

prosecution articulated in the USAM may be subject to internal discipline. In particular, USAM

§ 9-27.130 states that each U.S.Attorney should establish internal office procedures to ensure that

prosecutorial decisions are made at an appropriate level of responsibility and are consistent with
the principles set forth in the USAM, and that serious, unjustified departures from the principles

set forth in the USAM are followed by remedial action, including the imposition of disciplinary

sanctions when warranted and deemed appropriate.

U.S. Attorneys have “plenary authority with regard to federal criminal matters” and may

modify or depart from the principles set forth in the USAM as deemed necessary in the interest of
fair and effective law enforcement within their individual judicial districts. USAM §§ 9-2.001,

9.27-140. The USAM provisions are supplemented by the Department’s Criminal Resource

Manual, which provides additional guidance relating to the conduct of federal criminal

prosecutions.

Federal prosecutorsdo not open a case on every matter referred to them. USAM§ 9-2.020

explicitly authorizes a U.S. Attorney “to decline prosecution in any case referred directly to

189 In 2018, the USAM was revised and reissued as the Justice Manual. In assessing the subjects’ conduct, OPR

relies upon the standards of conduct in effect at the time of the events in issue. Accordingly, unless otherwise noted,

citations in this Report are to the 1997 edition of the USAM, as revised through January 2007.

A. The UnitedStatesAttorneys’ Manual

1. USAM Provisions Relating to the Initiation and Declination of a

Federal Prosecution
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him/her by an agency unless a statute provides otherwise.” Whenever a U.S. Attorney closes a

case without prosecution, the file should reflect the action taken and the reason for it. USAM

§ 9-27.220 sets forth the grounds to be considered in making the decision whether to commence
or decline federal prosecution. A federal prosecutor should commence or recommend prosecution

if he or she believes that admissible evidence will probably be sufficient to obtain and sustain a

conviction of a federal offense, unless (1) the prosecution would serve no federal interest; (2) the

person is subject to effective prosecution in another jurisdiction; or (3) there exists an adequate

alternative to prosecution. A comment to this provision indicates that it is the prosecutor’s task to
determine whether these circumstances exist, and in making that determination, the prosecutor

“should” consult USAM §§ 9-27.230, 9-27.240, or 9-27.250, as appropriate.

USAM § 9-27.230 sets forth a non-exhaustive list of considerations that a federal

prosecutorshouldweigh indeterminingwhether a substantialfederal interestwould be servedby

initiatingprosecutionagainst a person:

The USAM contemplates that, on occasion, a federal prosecutor will decline to open a case
in deference to prosecution by the state in which the crime occurred. USAM § 9-27.240 directs

that in evaluating the effectiveness of prosecution in another jurisdiction, the federal prosecutor

should weigh “all relevant considerations,” including the strength of the other jurisdiction’s

interest in prosecution, the other jurisdiction’s ability and willingness to prosecute effectively, and

the probable sentence or other consequences the person will be subject to if convicted in the other
jurisdiction. A comment to this provision explains:

190 A comment to this provision directs the prosecutor to consider carefully the extent to which a federal

prosecution would be consistent with established federal prosecutorial priorities.

191 A comment to this provision explains that an assessment of the nature and seriousness of the offense must

also include considerationof the impact on the victim. The comment further cautions that when restitutionis at issue,
“care should be taken . . . to ensure against contributing to an impression that an offender can escape prosecution

merely by returning the spoils of his/her crime.”

1. Federal law enforcement priorities;190

2. The nature and seriousness of the offense;191

3. The deterrent effect of prosecution;

4. The person’s culpability in connection with the offense;

5. The person’s history with respect to criminal activity;

6. The person’s willingness to cooperate in the investigation

or prosecution of others; and

7. The probable sentence or other consequences if the person

is convicted.
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Another comment cautions that in assessing whether to defer to state or local authorities,“the

Federal prosecutor should be alert to any local conditions, attitudes, relationships or other
circumstancesthat might cast doubt on the likelihoodof the state or localauthoritiesconductinga

thoroughand successfulprosecution.”

USAM § 9-27.260 identifies impermissible considerations relating to the decision whether

to initiate or decline a federal prosecution. Specifically, the decision may not be based on

consideration of the person’s race, religion, sex, national origin, or political association, activities,
or beliefs; the prosecutor’s “own personal feelings” about the person or the victim; or the possible

effect of the decision on the prosecutor’s own professional or personal circumstances. When

opting to decline federal prosecution, the prosecutor should ensure that the reasons for that decision

are communicated to the investigating agency and reflected in the office files. USAM § 9-27.270.

Although the Constitution does not prohibit prosecutions of a defendant by both state and

federal authorities, even when the conduct charged is identical in both charging jurisdictions, the

Department has a long-standing policy, known as the Petite policy, governing federal prosecutions

charged after the initiation of a prosecution in another jurisdiction based on the same or similar

conduct.192 The general principles applicable to the prosecution or declination decision are set
forth in USAM § 9-2.031, “Dual and Successive Prosecution Policy (‘Petite Policy’),” which

contains guidelines for a federal prosecutor’s exercise of discretion indetermining whether to bring

a federal prosecution based on the substantially same act or transaction involved in a prior state or

federal proceeding. The policy applies “whenever there has been a prior state or federal

prosecution resulting in an acquittal, a conviction, including one resulting from a plea agreement,
or a dismissal or other termination on the merits after jeopardy has attached.”

Incircumstances in which the policy applies, a prosecutor nonetheless can initiate a new

federal prosecution when three substantive prerequisites exist. The prerequisitesare as follows:

192
See Rinaldi v. United States, 434 U.S. 22, 27-29 (1977); Petite v. United States, 361U.S. 529 (1960).

(1) The matter must involve a substantial federal interest. The determination whether

a substantial federal interest is involved is made on a case-by-case basis. Matters

Some offenses, even though in violation of Federal law, are of

particularly strong interest to the authorities of the state or local

jurisdiction in which they occur, either because of the nature of the
offense, the identity of the offender or victim, the fact that the

investigation was conducted primarily by state or local

investigators, or some other circumstance. Whatever the reason,

when it appears that the Federal interest in prosecution is less

substantial than the interest of state or local authorities,
consideration should be given to referring the case to those

authorities rather than commencing or recommending a Federal

prosecution.

2. USAM § 9-2.031: The Petite Policy
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However, the satisfaction of the prerequisites does not require a prosecutor to proceed with a

federal investigation or charges nor is the Department required to approve the proposed

prosecution.

The Petite policy cautions that whenever a matter involves overlapping federal and state

jurisdiction, federal prosecutors should consult with their state counterparts “to determine the most

appropriate single forum in which to proceed to satisfy the substantial federal and state interests

involved.” If a substantial question arises as to whether the Petite policy applies to a particular
prosecution, the prosecutor should submit the matter to the appropriate Assistant Attorney General

for resolution. Prior approval from the appropriate Assistant Attorney General must be obtained

before bringing a prosecution governed by this policy.

Federal prosecutors have discretion to resolve an investigation or pending case through a
plea agreement. USAM §§ 9-27.330; 9-27.400. Negotiated pleas are also explicitly sanctioned

by Federal Rule of Criminal Procedure 11(c)(1).193 Regardless of whether the plea agreement is

offered pre-charge or post-charge, the prosecutor’s plea bargaining “must honestly reflect the

totality and seriousness of the defendant’s conduct.” USAM § 9-27.400, comment.194 The

importance of selecting a charge that reflects the seriousness of the conduct is echoed in USAM
§ 9-27.430, which directs the prosecutor to require a defendant to plead to an offense that

represents the most serious readily provable charge consistent with the nature and extent of the

193 As previouslynoted,Rule 11(c)(1)(C)permitsthe partiesto agree to resolve the case in exchange for a

specificsentence,subjectto the court’sacceptanceof the agreement.

194 See also USAM § 9-27.300 (“Once the decision to prosecute has been made, the attorney for the government

should charge . . . the most serious offense that is consistent with the nature of the defendant’s conduct, and that is

likely to result in a sustainable conviction.”).

(2) The prior prosecution must have left the substantial federal interest “demonstrably
unvindicated.” In general, the Department presumes that a prior prosecution has

vindicated federal interests, but that presumption may be overcome in certain

circumstances. As relevant here, the presumption may be overcome when the

choice of charges in the prior prosecution was based on factors such as

incompetence, corruption, intimidation, or undue influence. The presumption may
be overcome even when the prior prosecution resulted in a conviction, if the prior

sentence was “manifestly inadequate in light of the federal interest involved and a

substantially enhanced sentence—including forfeiture and restitution as well as

imprisonment and fines—is available through the contemplated federal

prosecution.”

(3) The government must believe that the defendant’sconduct constitutes a federal

offense, and that the admissibleevidence probablywill be sufficient to obtain and

sustaina conviction.

that come within the national investigation and prosecution priorities established

by the Department are more likely to satisfy this requirement than other matters.

3. USAMProvisionsRelatingto Plea Agreements
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defendant’scriminal conduct, has an adequate factual basis, makes likely the imposition of an

appropriate sentence and order of restitution,and does not adversely affect the investigationor

prosecutionof others. USAM§ 9-27.420specifies:

USAM § 9-27.600 authorizes government attorneys to enter into a non-prosecution
agreement in exchange for a person’s cooperation. The provision explains that a non-prosecution

agreement is appropriate for this purpose when, in the prosecutor’s judgment, the person’s timely

cooperation “appears to be necessary to the public interest and other means of obtaining the desired

cooperation are unavailable or would not be effective.” A comment to this provision explains that

such “other means” include seeking cooperation after trial and conviction, bargaining for

Indeterminingwhether it would be appropriate to enter into a plea

agreement, the attorney for the government should weigh all

relevant considerations,including:

4. USAMProvisionsRelatingto Non-ProsecutionAgreements

1. The defendant’s willingness to cooperate in the

investigation or prosecution of others;

2. The defendant’s history with respect to criminal

activity;

3. The nature and seriousness of the offense or offenses

charged;

4. The defendant’s remorse or contrition and his/her

willingness to assume responsibility for his/her conduct;

5. The desirability of prompt and certain disposition of

the case;

6. The likelihoodof obtaining a conviction at trial;

7. The probable effect on witnesses;

8. The probable sentence or other consequences if the

defendant isconvicted;

9. The public interest in having the case tried rather

than disposed of by a guilty plea;

10. The expense of trial and appeal;

11. The need to avoid delay in the disposition of other

pending cases; and

12. The effect upon the victim’s right to restitution.
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cooperation as part of a plea agreement, or compelling cooperation under a “use immunity” order.

The comment observes that these alternative means “are clearly preferable to permitting an

offender to avoid any liability for his/her conduct” and “should be given serious consideration in
the first instance.” USAM §§ 9-27.620 and 9-27.630 set forth considerations a prosecutor should

take into account when entering into a non-prosecution agreement. Generally, the U.S. Attorney

has authority to approve a non-prosecution agreement. USAM § 9-27.600 comment. However,

USAM § 9-27.640 directs that a government attorney should not enter into a non-prosecution

agreement in exchange for a person’s cooperation without first obtaining the approval of the
appropriate Assistant Attorney General, or his or her designee, when the person is someone who

“is likely to become of major public interest.”

These USAM provisions do not address the uses of non-prosecution agreements in

circumstances other than when needed to obtain cooperation.

Nothing in the USAM directly prohibits the government from using the criminal exposure

of third parties in negotiating with a criminal defendant. Instead, the provision that addresses

immunity relates only to the exchange of limited immunity for the testimony of a witness who has

asserted a Fifth Amendment privilege against self-incrimination. See USAM §§ 9-23.100 et seq.

Department employees are expected to be aware of, and to comply with, all ethics-related

laws, rules, regulations, and policies. See, generally, USAM § 1-4.000 et seq. Specifically, a

government attorney is prohibited by criminal statute from participating personally and

substantially in any particular matter in which he has a financial interest or in which such an

interest can be imputed to him. See 18 U.S.C. § 208 and 5 C.F.R. §§ 2635.401-402. In addition,
a Department employee should seek advice from an ethics official before participating in any

matter in which his impartiality could be questioned. If a conflict of interest exists, in order for

the employee to participate in the matter, the head of the employee’s component, with the

concurrence of an ethics official, must make a determination that the interest of the government in

the employee’s participation outweighs the concern that a reasonable person may question the
integrity of the Department’s programs and operations. The determination must be made in

writing. See 5 C.F.R. §§ 2635.501-502.

The Attorney General has the responsibility for establishing prosecutorial priorities for the
Department. Over the span of several decades, each successive Attorney General has articulated

those priorities in policy memoranda issued to all federal prosecutors. As applicable here, on

September 22, 2003, Attorney General John Ashcroft issued a memorandum regarding

“Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and

Sentencing” (Ashcroft Memo). The Ashcroft Memo, which explicitly superseded all previous
Departmental guidance on the subject, set forth policies “designed to ensure that all federal

B. Other Department Policies

5. USAMProvisionsRelatingto Grants of Immunity

6. USAM/C.F.R.ProvisionsRelatingto FinancialConflicts of Interest

1. Department Policies Relatingto the Dispositionof Charges
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prosecutorsadhere to the principlesand objectives”of the SentencingReformAct of 1984, the

SentencingGuidelines,andthe PROTECTAct “intheir charging,case disposition,and sentencing

practices.”195

The Ashcroft Memo directed that, “in all federal cases, federal prosecutors must charge

and pursue the most serious, readily provable offense or offenses that are supported by the facts of

the case,” except as authorized by an Assistant Attorney General, U.S. Attorney, or designated

supervisory authority in certain articulated limited circumstances. The Ashcroft Memo cautioned

that a charge is not “readily provable” if the prosecutor harbors a good faith doubt, based on either
the law or the evidence, as to the government’s ability to prove the charge at trial. The Ashcroft

Memo explains that the “basic policy” “requires federal prosecutors to charge and pursue all

charges that are determined to be readily provable” and would yield the most substantial sentence

under the Sentencing Guidelines.

The policy set forth six exceptions, including a catch-all exception that permits a prosecutor
to decline to pursue readily provable charges “in other exceptional circumstances” with the written

or otherwise documented approval of an Assistant Attorney General, U.S. Attorney, or “designated

supervisory attorney.” As examples of circumstances in which such declination would be

appropriate, the Ashcroft Memo cites to situations in which a U.S. Attorney’s Office is

“particularly over-burdened,” the trial is expected to be of exceptionally long duration, and
proceeding to trial would significantly reduce the total number of cases the office could resolve.

The Ashcroft Memo specifically notes that “[c]harges may be declined . . . pursuant to a plea

agreement only to the extent consistent” with the policies established by the Memo.

On January 28, 2005, Deputy Attorney General James Comey issued a memorandum

entitled “Department Policies and Procedures Concerning Sentencing.” That memorandum
reiterated that federal prosecutors “must continue to charge and pursue the most serious readily

provable offenses,” and defined that term as the offenses that would “generate the most substantial

sentence” under the Sentencing Guidelines, any applicable mandatory minimum, and any

statutorily required consecutive sentence.

Importantly,although the Ashcroft and Comey memoranda limit an individual line
prosecutor’sability to decline “readily provable” charges in their entirety,no such restrictionis

placed upon the U.S. Attorneys,who retainedauthority to approve exceptions to the policy. In

addition, the policyapplies to “readily provable” charges, thus inherentlyallowinga prosecutor

195 The Ashcroft Memo was issued before the Supreme Court decided United States v. Booker,543 U.S. 220

(2005),whichstruck downthe provisionof the federalsentencingstatute that requiredfederaldistrictjudgesto impose
a sentence within the applicable Federal Sentencing Guidelines range. Those Guidelines were the product of

the United States Sentencing Commission, which was created by the Sentencing Reform Act of 1984. The
ProsecutorialRemediesand Other Tools to End the Exploitationof Children Today (PROTECT)Act of 2003,Pub.

L.108–21,117 Stat. 650, was directed at preventingchild abuse. It included a variety of provisions designed to
improvethe investigationand prosecutionof violent crimesagainstchildren. Amongother things,the PROTECTAct

provided for specific sentencing considerations for certain sex-related offenses, such as those involving multiple
occasions of prohibited sexual conduct or those involving materialwith depictions of violence or with specified

numbersof images.
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flexibility to decline to bring a particular charge based on a “good faith doubt” that the law or

evidence supports the charge.

On April 28, 1995, the Attorney General issued a memorandum to all federal prosecutors

entitled “Deportation of Criminal Aliens,” directing federal prosecutors to actively and directly

become involved in the process of removing criminal aliens from the United States. In pertinent

part, this memorandum notes that prosecutors can make a major contribution to the expeditious

deportation of criminal aliens by effectively using available prosecution tools for dealing with
alien defendants. These tools include (1) stipulated administrative deportation orders in

connection with plea agreements; (2) deportation as a condition of supervised release under

18 U.S.C. § 3853(d); and (3) judicial deportation orders pursuant to 8 U.S.C. § 1252a(d). The

memorandum further directs:

See also USAM§ 9-73.520. A “criminal alien” is a foreign national who has been convicted of a

crime.196

Stipulated administrative deportation orders can be based “on the conviction for an offense

to which the alien will plead guilty,” provided that the offense is one of those enumerated in

8 U.S.C. § 1251 as an offense that causes an alien to be deported. Under 8 U.S.C.
§ 1251(a)(2)(A)(i), any alien who is convicted of a crime of “moral turpitude” within five years

after the date of entry (or 10 years in the case of an alien provided lawful permanent resident

status), and is either sentenced to confinement or confined to prison for one year or longer, is

deportable.

On many occasions, the Supreme Court has discussed the breadth of the prosecutor’s

discretion in deciding whether and whom to prosecute. In Bordenkircher v. Hayes, 434 U.S. 357

(1978), the Court considered the propriety of a prosecutor’s threat during plea negotiations to seek

more serious charges against the accused if the accused did not plead guilty to the offense
originally charged. The defendant, Hayes, opted not to plead guilty to the original offense, and

196 According to the U.S.Customs and Border Protection, “The term ‘criminal alien’ refers to aliens who have
been convicted of one or more crimes, whether in the United States or abroad, prior to interdictionby the U.S.Border

Patrol.” See U.S. Dept. of Homeland Security, U.S. Customs and Border Protection, CBP Enforcement Statistics,
Criminal Alien Statistics Fiscal Year 2020, available at https://www.cbp.gov/newsroom/stats/cbp-enforcement-

statistics/criminal-alien-statistics.

C. Case Law

2. DepartmentPolicy Relatingto Deportationof Criminal Aliens

All deportable criminal aliens should be deported unless
extraordinary circumstances exist. Accordingly, absent such

circumstances, Federal prosecutors should seek the deportation of

deportable alien defendants in whatever manner is deemed most

appropriate in a particular case. Exceptions to this policy must have

the written approval of the United States Attorney.

1. Prosecutorial Discretion
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the prosecutor indicted him on more serious charges. Hayes was thereafter convicted and

sentenced under the new indictment. The state court of appeals rejected Hayes’s challenge to his

conviction, concluding that the prosecutor’s decision to indict on more serious charges was a
legitimate use of available leverage in the plea-bargaining process. Hayes filed for review of his

conviction and sentence in federal court, and although Hayes lost at the district court level, the

U.S. Court of Appeals for the Sixth Circuit concluded that the prosecutor’s conduct constituted

impermissible vindictive prosecution.

The Supreme Court reversed the Sixth Circuit’s ruling. The Court opined that “acceptance
of the basic legitimacy of plea bargaining necessarily implies rejection of any notion that a guilty

plea is involuntary in a constitutional sense simply because it is the end result of the bargaining

process.” Id. at 363. A long as the prosecutor has probable cause to believe a crime has been

committed, “the decision whether or not to prosecute, and what charge to file or bring before a

grand jury, rests entirely in his discretion.” Id.at 364 (emphasis added). The Court explained that
selectivity in enforcement of the criminal law is not improper unless based upon an unjustifiable

standard such as race, religion, or other arbitrary classification. Id.

These principles were reiterated in Wayte v. United States, 470 U.S. 598 (1985), a case

involving the government’s policy of prosecuting only those individuals who reported themselves

as having failed to register with the Selective Service system. The petitioner in Wayte claimed
that the self-reported non-registrants were “vocal” opponents of the registration program who were

being punished for the exercise of their First Amendment rights. The Supreme Court rejected this

argument, stating that the government has “broad discretion” in deciding whom to prosecute, and

that the limits of that discretion are reached only when the prosecutor’s decision is based on an

unjustifiable standard. Id. at 607-08. Because the passive enforcement policy was not intended to
have a discriminatory effect, the claim of selective prosecution failed.

InImbler v. Pachtman, 424 U.S. 409 (1976), the Supreme Court considered whether a state

prosecutor acting within the scope of his duties could be sued under 42 U.S.C. § 1983 for violation

of the defendant’s constitutional rights when the defendant alleged that the prosecutor and others

had unlawfully conspired to charge and convict him. The Court held that “in initiating a
prosecution and in presenting the State’s case,” conduct that is “intimately associated with the

judicial phase of the criminal process,” the prosecutor enjoyed absolute immunity from a civil suit

for damages. Id. at 430-31. In Harrington v. Almy, 977 F.2d 37 (1st Cir. 1992), the court applied

Imbler to a challenge to a prosecutor’s decision not to prosecute. The court noted that “given the

availability of immunity for the decision to charge, it becomes even more important that
symmetrical protection be available for the decision not to charge.” Id. at 41 (emphasis in

original).

Finally,in an analogousarea of the law, in Hecklerv. Chaney,470 U.S. 821(1985),the

SupremeCourt concludedthat an agency’sdecisionnot to undertakean enforcementactionis not

reviewableunder the federal AdministrativeProcedureAct, 5 U.S.C.§§ 500-706.

Case law regarding promises made during plea negotiations not to prosecute a third-party

arises in two contexts. First, defendants have challenged the voluntariness of the resulting plea

2. Plea Agreement Promisesof Leniency towards a ThirdParty
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when prosecutors have used third parties as leverage in plea negotiations. Numerous courts have

made clear, however, that a plea is not invalid when entered under an agreement that includes a

promise of leniency towards a third party or in response to a prosecutor’s threat to prosecute a third
party if a plea is not entered. See, e.g., United States v. Marquez, 909 F.2d 738, 741-42 (2d Cir.

1990) (rejecting claim that plea was involuntary because of pressure placed upon a defendant by

the government’s insistence that a defendant’s wife would not be offered a plea bargain unless he

pled guilty); Martin v. Kemp, 760 F.2d 1244, 1248 (11th Cir. 1985) (in order to satisfy “heavy

burden” of establishing that the government had not acted “in good faith,” a defendant challenging
voluntariness of his plea on grounds that the prosecutor had threatened to bring charges against

the defendant’s pregnant wife had to establish that government lacked probable cause to believe

the defendant’s wife had committed a crime at the time it threatened to charge her); Stinson v.

State, 839 So. 2d 906, 909 (Fla. App. 2003) (“In cases involving . . . a promise not to prosecute a

third party, the government must act in good faith . . . [and] must have probable cause to charge
the third party.”).

The second context concerns situations in which courts have enforced prosecutors’

promises of leniency to third parties. For example, in State v. Frazier, 697 So. 2d 944 (Fla. App.

1997), as consideration for the defendant’s guilty plea, the prosecutor agreed and announced in

open court that the government would dismiss charges against the defendant’s niece and nephew,
who had all been charged as a result of the same incident. When the state reneged and attempted

to prosecute the niece and nephew, the trial court dismissed the charges against them, and the state

appealed. The appellate court affirmed the dismissal, concluding that under contract law

principles, the niece and nephew were third-party beneficiaries of the plea agreement and were

therefore entitled to enforce it.

Apart from voluntariness or enforceability concerns, courts have not suggested that a

prosecutor’s promise not to prosecute a third party amounts to an inappropriate exercise of

prosecutorialdiscretion.

During the period relevant to this Report, the five subject attorneys were members of the
bar in several different states and were subject to the rules of professional conduct in each state in

which they held membership.197 In determining which rules apply, OPR applied the local rules of

the U.S. District Court for the Southern District of Florida (Local Rules) and the choice-of-law

provisions of each applicable bar. Local Rule 11.1(f) incorporates rules governing the admission,

practice, peer review, and discipline of attorneys (Attorney Admission Rules).198 Attorney
Admission Rule 4(d) provides that any U.S. Attorney or AUSA employed full-time by the

government may appear and participate in particular actions or proceedings on behalf of the United

States in the attorney’s official capacity without petition for admission. Any attorney so appearing

197
The subjects’ membership in state bars other than Florida would not affect OPR’s conclusions in this case.

198
These rules have been in effect since December 1994.

D. State Bar Rules
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is subject to all rules of the court.199 Attorney Admission Rule 6(b)(2)(A) makes clear that

attorneys practicing before the court are subject to the Florida Bar’s Rules of Professional Conduct

(FRPC). Moreover, the choice-of-law provisions contained within the relevant state’s rules of
professional conduct make the FRPC applicable to their conduct.

FRPC 4-1.1 requires that a lawyer provide competent representation to a client.200

Competent representation requires the legal knowledge, skill, thoroughness, and preparation

reasonably necessary for the representation. A comment to the rule clarifies that the factors
relevant to determining a lawyer’s competence to handle a particular matter include “the relative

complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s

training and experience in the field inquestion, the preparation and study the lawyer is able to give

the matter, and whether it is feasible to refer the matter to, or associate or consult with, a lawyer

of established competence in the field.” The comment further notes that “[i]n many instances the
required proficiency is that of a general practitioner.” With respect to particular matters,

competence requires inquiry into and analysis of the factual and legal elements of the problem.

The comment to Rule 4-1.1 explains that “[t]he required attention and preparation are determined

in part by what is at stake; major litigation and complex transactions ordinarily require more

extensive treatment than matters of lesser complexity and consequence.”

FRPC 4-1.3 specifies that a lawyer should act with reasonable diligence and promptness in

representing a client. A comment to this rule explains, “A lawyer should pursue a matter on behalf

of a client despite opposition, obstruction, or personal inconvenience to the lawyer and take

whatever lawful and ethical measures are required to vindicate a client’s cause or endeavor.” A
lawyer must exercise “zeal” in advocating for the client, but is not required “to press for every

advantage that might be realized for a client.”

FRPC 4-4.1 prohibits a lawyer from knowingly making a false statement of material fact

or law to a third person during the course of representation of a client. A comment to this rule
explains that “[m]isrepresentations can also occur by partially true but misleading statements or

omissions that are the equivalent of affirmative false statements,” and “[w]hether a particular

statement should be regarded as one of fact can depend on the circumstances.”

199 See also 28 U.S.C.§ 530B(a),providingthat governmentattorneys are subject to state laws and state and

localfederalcourtrulesgoverningattorneysin each state where the governmentattorneyengagesin his duties.

200 The federal prosecutor does not have an individual “client,” but rather represents the people of the United

States. See generally 28 U.S.C. § 547 (duties of U.S. Attorney); 28 C.F.R. § 0.5(b) (the Attorney General represents

the United States in legal matters).

1. FRPC 4-1.1– Competence

2. FRPC 4-1.3 – Diligence

3. FRPC 4-4.1– Candor inDealingwithOthers
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FRPC 4-8.4(c) states that a lawyer shall not engage in conduct involving dishonesty, fraud,

deceit, or misrepresentation.

FRPC 4-8.4(d)prohibits a lawyer from engaging in conduct in connectionwith the practice

of law that isprejudicial to the administration of justice.

In Florida Bar v. Frederick, 756 So. 2d 79, 87 (Fla. 2000), the court noted that FRPC

4-8.4(d) is not limited to conduct that occurs in a judicial proceeding, but can be applied to

“conduct in connection with the practice of law.” In Florida Bar v. Shankman, 41 So. 3d 166, 172
(Fla. 2010), for example, an attorney’s continuous hiring and firing of firms to assist in the client’s

matter resulted in delayed resolution of the case and constituted a violation of FRPC 4-8.4(d) due

to the delay in the administration of justice and the increased costs to the client.201

201 OPR also examined FRPC4-3.8, Special Responsibilitiesof a Prosecutor. Nothing in the text of that rule,

however,was relevant to the issues addressed in this Report. A commentto FRPC Rule 4-3.8 notes that Florida has
adopted the American Bar Association (ABA)Standards of Criminal Justice Relating to the ProsecutionFunction.

These “standards,” however,are not bindingrulesof conductbut rather provide guidance to prosecutors. Indeed,the
ABA has expresslystated that these standards“are not intendedto serve as the basis for the impositionof professional

discipline,to create substantive or proceduralrights for accusedor convictedpersons,to create a standardof care for
civil liability,or to serve as a predicatefor a motionto suppressevidence or dismiss a charge.” OPR does not consider

the ABA standards as binding on the conductof Departmentprosecutors.

4. FRPC 4-8.4 – Conduct Prejudicial to the Administrationof Justice
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I. OVERVIEW

Following the Miami Herald report in November 2018, media scrutiny of and public

attention to the USAO’s handling of its Epstein investigation has continued unabated. At the heart

of the public’s concern is the perception that Epstein’s 18-month sentence, which resulted in a 13-

month term of actual incarceration, was too lenient and inadequately punished Epstein’s criminal

conduct. Although many records have been released as part of civil litigation stemming from
Epstein’s conduct, the public has received only limited information regarding the decision-making

process leading to the signed NPA. As a result, questions have arisen about Acosta and his staff’s

motivations for entering into the NPA. Publicly released communications between prosecutors

and defense counsel, the leniency of the sentence, and an unusual non-prosecution provision in the

NPA have led to allegations that Acosta and the USAO gave Epstein a “sweetheart deal” because
they were motivated by improper influences, such as their preexisting and personal relationships

with his attorneys, or even corrupt influences, such as the receipt of personal benefits from Epstein.

Through its investigation, OPR has sought to answer the following core questions: (1) who

was responsible for the decision to resolve the federal investigation through the NPA and for its

specific terms; (2) did the NPA or any of its provisions violate Department policies or other rules
or regulations; and (3) were any of the subjects motivated to resolve the federal investigation by

improper factors, such as corruption or favoritism. To the extent that available records and witness

interviews shed light on these questions, OPR shows indetail the process that led to the NPA, from

the initial complaint to the USAO through the intense and often confusing negotiation process.

After a thorough and detailed examination of thousands of contemporaneous records and extensive
interviews of subjects and witnesses, OPR is able to answer most of the significant questions

concerning the NPA’s origins and development. Although some questions remain, OPR sets forth

its conclusions and the bases for them in this Part.

II. ACOSTA REVIEWED AND APPROVED THE TERMS OF THE NPA AND IS

ACCOUNTABLE FOR IT

Although Acosta did not sign the NPA, he approved it, with knowledge of its terms. He

revised drafts of the NPA and added language that he thought appropriate. Acosta told OPR that

he either was informed of, or had access to information concerning, the underlying facts of the

case against Epstein. OPR did not find any evidence suggesting that any of his subordinates misled

him about the facts or withheld information that would have influenced his decision, and Acosta
did not make such a claim to OPR. As Acosta affirmed in his OPR interview, the “three pronged

resolution, two years . . . , registration and restitution, . . . ultimately that was approved on my

authority. . . . [U]ltimately, I approved it, and so, I . . . accept that. I’m not . . . pushing away

responsibility for it.”

Inmaking its misconduct assessments, OPR considers the conduct of subjects individually.

Menchel, Sloman, Lourie, and Villafaña were involved in the matter to varying degrees, at

PART THREE: ANALYSIS
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different points in time, and regarding different decisions. Menchel, for example, participated in

formulating the USAO’s initial written offer to the defense, but he had no involvement with actions

or decisions made after August 3, 2007. Sloman was absent during part of the most intense
negotiations in September 2007 and did not see the final, signed version of the NPA until he

returned. Villafaña and Lourie participated in the negotiations, and Lourie either made decisions

during the September 12, 2007 meeting with the defense and State Attorney’s Office, or at least

indicated agreement pending Acosta’s approval. In any event, whatever the level of Sloman’s,

Menchel’s, Lourie’s, and Villafaña’s involvement, they acted with the knowledge and approval of
Acosta.

Under OPR’s analytical framework, an attorney who makes a good faith attempt to

ascertain the obligations and standards imposed on the attorney and to comply with them in a given

situation does not commit professional misconduct. Evidence that an attorney made a good faith

attempt to ascertain and comply with the obligations and standards imposed can include, but is not
limited to, the fact that the attorney consulted with a supervisor.202 In this regard, OPR’s

framework is similar to a standard provision of the professional conduct rules of most state bars,

which specify that a subordinate lawyer does not engage in misconduct if that lawyer acts in

accordance with a supervisory lawyer’s reasonable resolution of an arguable question of

professional duty. See, e.g., FRPC 4-5.2(b). Therefore, in addition to the fact that OPR did not
find a violation of a clear and unambiguous standard as discussed below, OPR concludes that

Menchel, Sloman, Lourie, and Villafaña did not commit professional misconduct with respect to

any aspect of the NPA because they acted under Acosta’s direction and with his approval.

III. OPR FOUND THAT NONE OF THE SUBJECTSVIOLATED A CLEAR AND

UNAMBIGUOUSSTATUTE, PROFESSIONAL RESPONSIBILITYRULE OR

STANDARD, OR DEPARTMENT REGULATION OR POLICY, IN
NEGOTIATING,APPROVING,OR ENTERINGINTOTHE NPA

A central issue OPR addressed in its investigation relating to the NPA was whether any of

the subjects, in developing, negotiating, or entering into the NPA, violated any clear and

unambiguous standard established by rule, regulation, or policy. OPR does not find professional
misconduct unless a subject attorney intentionally or recklessly violated a clear and unambiguous

standard. OPR considered three specific areas: (1) standards implicated by the decision to decline

a federal court prosecution; (2) standards implicated by the decision to resolve the federal

investigation through a non-prosecution agreement; and (3) standards implicated by any of the

NPA’s provisions, including the promise not to prosecute unidentified third parties. As discussed
below, OPR concludes that in each area, and in the absence of evidence establishing that his

decisions were based on corrupt or improper influences, the U.S. Attorney possessed broad

discretionary authority to proceed as he saw fit, authority that he could delegate to subordinates,

and that Acosta’s exercise of his discretionary authority did not breach any clear and unambiguous

standard. As a result, OPR concludes that none of the subject attorneys violated a clear and

202 The failure to fully advise a supervisor of relevant and material facts can warrant a finding that the subordinate

attorney has not acted in “good faith.” OPR did not find evidence supporting such a conclusion here, and Acosta did

not claim that he was unaware of material facts needed to make his decision.
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unambiguous standard or engaged in professional misconduct in developing, negotiating, or

entering into the NPA, including its addendum.

The U.S. Attorneys exercise broad discretion in enforcing the nation’s criminal laws.203

As a general matter, federal prosecutors “are designated by statute as the President’s delegates to

help him discharge his constitutional responsibility to ‘take Care that the Laws be faithfully
executed.’” United States v. Armstrong, 517 U.S. 456, 464 (1996) (quoting U.S. Const. art. II,

§ 3). Unless based on an impermissible standard such as race, religion, or other arbitrary

classification, a prosecutor’s charging decisions—including declinations—are not dictated by law

or statute and are not subject to judicial review. See United States v. LaBonte, 520 U.S. 751, 762

(1997) (“Such discretion is an integral feature of the criminal justice system, and is appropriate,
so long as it is not based upon improper factors.”).

Department policy guidance in effect at the time the USAO was handling the Epstein case

helped ensure “the reasoned exercise of prosecutorial authority,” but did not require “a particular

prosecutorial decision in any given case.” USAM §§ 9-27.001, 9-27.120 (comment). Rather than

mandating specific actions, the USAM identified considerations that should factor into a
prosecutor’s charging decisions, including that the defendant was “subject to effective prosecution

in another jurisdiction.” USAM § 9-27.220. Importantly, U.S. Attorneys had “plenary authority

with regard to federal criminal matters” and could modify or depart from the principles set forth

in the USAM as deemed necessary in the interest of fair and effective law enforcement within their

individual judicial districts. USAM §§ 9-2.001, 9-27.140. As stated in the USAM, “[t]he United
States Attorney is invested by statute and delegation from the Attorney General with the broadest

discretion in the exercise of such [prosecutive] authority,” which includes the authority to decline

prosecution. USAM § 9-2.001.

In addition, the USAM contemplated that federal prosecutors would sometimes decline

federal prosecution in deference to a state prosecution of the same conduct and provided guidance
in the form of factors to be considered in making the decision, including the strength of the other

jurisdiction’s interest in prosecution, the other jurisdiction’s ability and willingness to prosecute

effectively, and the probable sentence or other consequences if the person is convicted in the other

jurisdiction. USAM § 9-27.240.204 A comment to this provision stated that the factors are

“illustrative only, and the attorney for the government should also consider any others that appear
relevant to hi[m]/her in a particular case.”

203 See, e.g., Wayte, 470 U.S. at 607; United States v. Goodwin, 457 U.S. 368, 380 n.11 (1982);

Bordenkircher, 434 U.S. at 364; Imbler, 424 U.S. 409.

204 The discretionary authority under USAM§ 9-27.240 to defer prosecution in favor of another jurisdiction is

distinct from the Petite policy,which establishes guidelines for the exercise of discretion in determining whether to
bring a federal prosecution based on conduct substantially the same as that involved in a prior state or federal

proceeding. See USAM § 9-2.031.

A. U.S. Attorneys Have Broad Discretion to Resolve Investigationsor Cases as

They Deem Appropriate, and Acosta’s Decision to Decline to Prosecute

EpsteinFederally Does Not ConstituteProfessionalMisconduct
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As the U.S. Attorney, and in the absence of evidence establishing that his decision was

motivated by improper factors, Acosta had the “plenary authority” under federal law and under the

USAM to resolve the case as he deemed necessary and appropriate. As discussed in detail below,
OPR did not find evidence establishing that Acosta, or the other subjects, were motivated or

influenced by improper considerations. Because no clear and unambiguous standard required

Acosta to indict Epstein on federal charges or prohibited his decision to defer prosecution to the

state, OPR does not find misconduct based on Acosta’s decision to decline to initiate a federal

prosecution of Epstein.

OPR found no statute or Department policy that was violated by Acosta’s decision to

resolve the federal investigation of Epstein through a non-prosecution agreement.

The prosecutor’s broad charging discretion includes the option of resolving a case through
a non-prosecution agreement or a related and similar mechanism, a deferred prosecution

agreement. United States v. Fokker Servs. B.V., 818 F.3d 733 (D.C. Cir. 2016). These agreements

“afford a middle-ground option to the prosecution when, for example, it believes that a criminal

conviction may be difficult to obtain or may result in unwanted collateral consequences for a

defendant or third parties, but also believes that the defendant should not evade accountability
altogether.” Id. at 738. As with all prosecutorial charging decisions, the choice to resolve a case

through a non-prosecution agreement or a deferred prosecution agreement “resides fundamentally

with the Executive” branch. Id. at 741.

OPR found no clear and unambiguous standard in the USAM prohibiting the use of a non-

prosecution agreement in the circumstances presented in Epstein’s case. The USAM specifically
authorized and provided guidance regarding non-prosecution agreements or deferred prosecution

agreements made in exchange for a person’s timely cooperation when such cooperation would put

the person in potential criminal jeopardy and when alternatives to full immunity (such as

testimonial immunity) were “impossible or impracticable.” USAM § 9-27.600 (comment).205 The

“cooperation” contemplated was cooperation in the criminal investigation or prosecution of
another person. In certain circumstances, government attorneys were required to obtain approval

from the appropriate Assistant Attorney General before entering into a non-prosecution agreement

in exchange for cooperation.

Epstein, however, was not providing “cooperation” as contemplated by the USAM, and the

USAM was silent as to whether a prosecutor could use a non-prosecution agreement in
circumstances other than in exchange for cooperation in the investigation or prosecution of

another. Notably, although the USAM provided guidance and approval requirements in cases

involving cooperation, the USAM did not prohibit the use of a non-prosecution agreement inother

situations. Accordingly, OPR concludes that the USAM did not establish a clear and unambiguous

obligation prohibiting Acosta from ending the federal investigation through a non-prosecution

205 USAM § 9-27.650 required that non-prosecution agreements in exchange for cooperation be fully

memorialized in writing. Although this requirement was not applicable for the reasons given above, the NPA complied

by fully memorializing the terms of the agreement.

B. No Clear and Unambiguous Standard Precluded Acosta’s Use of a

Non-Prosecution Agreement to Resolve the Federal Investigation of Epstein
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agreement that did not require Epstein’s cooperation nor did the USAMrequire Acosta to obtain

Departmental approval before doing so.

Although Acosta, as U.S. Attorney, had discretion generally to resolve the case through a

non-prosecution agreement that deferred prosecution to the state, OPR also considered whether a

clear and unambiguous standard governed any of the individual provisions of the NPA.

Specifically, OPR examined Acosta’s decision to permit Epstein to resolve the federal
investigation by pleading guilty to state charges of solicitation of minors to engage in prostitution

and solicitation to prostitution, with a joint, binding recommendation for an 18-month sentence of

incarceration. Because, as noted above, OPR found no clear guidance applicable to non-

prosecution agreements not involving cooperation, OPR examined Departmental policies relating

to plea offers to assess the propriety of the NPA’s charge and sentence requirements. OPR also
examined the provision declining to prosecute Epstein’s unidentified “potential co-conspirators,”

to determine whether that provision violated Departmental policy regarding grants of immunity.

Finally, OPR considered whether there was a clear and unambiguous obligation under the

Department’s policy regarding the deportation of criminal aliens, which would have required

further action to be taken against the two Epstein assistants who were foreign nationals.

After considering the applicable rules and policies, OPR finds that Acosta’s decision to

resolve the federal investigation through the NPA did not violate any clear and unambiguous

standards and that Acosta had the authority to resolve the federal investigation through a state plea

and through the terms that he chose. Accordingly, OPR concludes that Acosta did not commit

professional misconduct in developing, negotiating, or approving the NPA, nor did the other
subjects who implemented his decisions with respect to the resolution.206

Federal prosecutors have discretion to resolve a pending case or investigation through a

plea agreement, includinga plea that calls for the impositionof a specific, predeterminedsentence.

USAM §§ 9-27.330, 9-27.400; see also Federal Rule of Criminal Procedure 11(c)(1).

206 OPR also considered whether Acosta, Sloman, Menchel, Lourie, or Villafaña failed to comply with

professionalethics standards requiringthat attorneys exercise competenceand diligence in their representationof a
client. Attorneyshave a duty to provide competent,diligent representationto their clients, which generally requires

the legalknowledge,skill,thoroughness,and preparationreasonablynecessaryfor the representation.See,e.g.,FRPC
4-1.1, 4-1.3. The requirementof diligence obligates an attorney to exercise “zeal” in advocatingfor the client, but

does not require the attorney “to press for every advantage that might be realized for a client.” See FRPC 4-1.3
(comment). Although OPR criticizes certain decisions made during the USAO’s investigationof Epstein, those

decisions,even if flawed,did not violate the standardrequiringthe exercise of competenceor diligence. The subjects
exhibitedsufficientknowledge,skill,preparation,thoroughness,and zealduringthe federal investigationand the NPA

negotiationsto satisfy the general standards established by the professionalresponsibilityrules. An attorney may
attain a flawed result but still exercise sufficient competenceand diligence throughoutthe representationto meet the

requirementsof the standard.

C. The NPA’s Individual Provisions Did Not Violate Any Clear and

UnambiguousStandards

1. Acosta Had Authority to Approve an Agreement That Required

Epstein to Plead to Offenses Resulting in an 18-Month Term of

Incarceration
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Longstanding Department policy directs prosecutors to require the defendant to plead to the most

serious readily provable charge consistent with the nature and extent of the defendant’s criminal

conduct, that has an adequate factual basis, is likely to result in a sustainable conviction, makes
likely the imposition of an appropriate sentence and restitution order, and does not adversely affect

the investigation or prosecution of others. See USAM §§ 9-27.430, 9-27-300, 9-27.400

(comment). The genesis of this policy, the Ashcroft Memo, specifically requires federal

prosecutors to charge and pursue all readily provable charges that would yield the most substantial

sentence under the Sentencing Guidelines. However, the Ashcroft Memo articulates an important
exception: a U.S. Attorney or a “designated supervisory attorney” may authorize a plea that does

not comport with this policy.207 Moreover, the Ashcroft Memo explains that a charge is not

“readily provable” if the prosecutor harbors “a good faith doubt,” based on either the law or the

evidence, as to the government’s ability to prove the charge at trial.

By its plain terms, the NPA arguably does not appear to satisfy the “most serious readily
provable charge” requirement. The draft indictment prepared by Villafaña proposed charging

Epstein with a variety of federal crimes relating to sexual conduct with and trafficking of minors,

and Epstein’s sentencing exposure under the federal guidelines was in the range of 168 to 210

months’ imprisonment. The original “term sheet” presented to the defense proposed a “non-

negotiable” requirement that Epstein plead guilty to three state offenses, in addition to the original
state indictment, with a joint, binding recommendation for a two-year term of incarceration.

Instead, Epstein was permitted to resolve his federal criminal exposure with a plea to the state

indictment and only one additional state offense, and an 18-month sentence.

As discussed more fully later in this Report, Acosta, Sloman, Menchel, and Lourie

perceived risks to going forward to trial on the federal charges Villafaña outlined in the prosecution
memorandum and identified for OPR concerns with both the evidence and legal theories on which

a federal prosecution would be premised. On the other hand, Villafaña felt strongly that federal

charges should be brought, and the CEOS Chief reviewed the prosecution memorandum and twice

opined that the charges were appropriate. OPR found it unnecessary to resolve the question

whether federal charges against Epstein were readily provable, however, because Acosta had

207 In addition to specified “Limited Exceptions,” this authorization is available in “Other Exceptional

Circumstances,” as follows:

Ashcroft Memo at § I.B.6. See also USAM §§ 9-2.001 and 27.140 (U.S. Attorneys’ authority to depart from the

USAM).

Prosecutorsmay decline to pursue or may dismiss readily provable charges in

other exceptional circumstances with the written or otherwise documented
approval of an AssistantAttorneyGeneral,UnitedStates Attorney,or designated

supervisory attorney.This exception recognizesthat the aims of the Sentencing
Reform Act must be sought without ignoring the practical limitations of the

federalcriminaljustice system. For example,a case-specificapprovalto dismiss
chargesin a particular case might be givenbecause the UnitedStatesAttorney’s

Office is particularly over-burdened, the duration of the trial would be
exceptionally long, and proceedingto trial would significantly reduce the total

number of cases disposed of by the office. However, such case-by-case
exceptions should be rare; otherwise the goals of fairness and equity will be

jeopardized.
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authority to deviate from the Ashcroft Memo’s “most serious readily provable offense”

requirement.

Although Acosta could not recall specifically how or by whom the decision was made to
allow Epstein to plead to only one of the three charges identified on the original term sheet, or how

or by whom the decision was made to reduce the sentencing requirement from two years to 18

months, Acosta was aware of these changes. He reviewed and approved the final NPA before it

was signed. Department policy gave him the discretion to approve the agreement, notwithstanding

any arguable failure to comply with the “most serious readily provable offense” requirement.
Furthermore, the Ashcroft Memo does not appear to preclude a U.S. Attorney from deferring to a

state prosecution, so it is not clear that the Memo’s terms apply to a situation involving state

charges. Accordingly, OPR concludes that the negotiation of an agreement that allowed Epstein

to resolve the federal investigation in return for the imposition of an 18-month state sentence did

not violate a clear and unambiguous standard and therefore does not constitute professional
misconduct.

Several witnesses told OPR that they believed the government’s agreement not to prosecute
unidentified “potential co-conspirators” amounted to “transactional immunity,” which the

witnesses asserted is prohibited by Department policy. Although “use immunity” protects a

witness only against the government’s use of his or her immunized testimony in a prosecution of

the witness, and is frequently used by prosecutors, transactional immunity protects a witness from

prosecution altogether and is relatively rare.

OPR found no policy prohibiting a U.S. Attorney from declining to prosecute third parties

or providing transactional immunity. One section of the USAM related to immunity but applied

only to the exchange of “use immunity” for the testimony of a witness who has asserted a Fifth

Amendment privilege. See USAM § 9-23.100 et seq. Statutory provisions relating to immunity

also address the same context. See 18 U.S.C. § 6002; 21 U.S.C. § 884. Moreover, apart from
voluntariness or enforceability concerns, courts have not suggested that a prosecutor’s promise not

to prosecute a third party amounts to an inappropriate exercise of prosecutorial discretion. See,

e.g., Marquez, 909 F.2d at 741-43; Kemp, 760 F.2d at 1248; Stinson, 839 So. 2d at 909; Frazier,

697 So. 2d 945. OPR found no clear and unambiguous standard that was violated by the USAO’s

agreement not to prosecute “potential co-conspirators,” and therefore cannot conclude that
negotiating or approving this provision violated a clear and unambiguous standard or constituted

professional misconduct.

Notwithstandingthis finding,in Section IV of this Part, OPR includes in its criticism of

Acosta’s decision to approve the NPA his approval of this provision without considering its

potentialconsequences,includingto whom it wouldapply.

2. The USAO’s Agreement Not to Prosecute Unidentified “Potential

Co-Conspirators” Did Not Violate a Clear and Unambiguous

DepartmentPolicy
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During the negotiations, the USAO rejected a defense-offered provision prohibiting the
USAO from “request[ing], initiat[ing], or in any way encourag[ing] immigration authorities to

institute immigration proceedings” against two female assistants. However, OPR considered

whether the April 28, 1995 memorandum imposed any obligation on the USAO to prosecute

Epstein’s two female assistants who were known to be foreign nationals—as Villafaña urged in

her prosecution memorandum—and thus trigger their removal, or conversely, whether it precluded
the USAO from agreeing not to prosecute them as part of a negotiated resolution. OPR found

nothing in the policy that created a clear and unambiguous standard in either regard.

The Attorney General’s April 28, 1995 memorandum regarding “Deportation of Criminal

Aliens” directed federal prosecutors to become involved actively and directly in the process of

removing criminal aliens from the United States, and, along with USAM § 9-73.520, provided that
“[a]ll deportable criminal aliens should be deported unless extraordinary circumstances exist.”

However, Epstein’s two assistants were not “deportable” unless and until convicted of a crime that

would have triggered their removal. But neither the policy memorandum nor the USAM imposed

an obligation on the USAO to prosecute or secure a conviction against a foreign national nor did

either provision preclude the USAO from declining to prosecute an alien using the same broad
discretion that otherwise applies to charging decisions.

The policy guidance also requires “prompt and close coordination” with immigration

officials in cases involving alien defendants and specifies that prosecutors must notify immigration

authorities before engaging in plea negotiations with alien defendants. OPR learned during its

investigation that an ICE agent participated in the Epstein investigation in its early stages.
Moreover, because the USAO never engaged in plea negotiations with the two female assistants,

who, in any event, had not been charged and were therefore not “defendants,” no further

notification was required.

IV. THE EVIDENCE DOES NOT ESTABLISH THAT THE SUBJECTS WERE

INFLUENCEDBY IMPROPERMOTIVESTO INCLUDEINTHE NPATERMS

FAVORABLE TO EPSTEIN OR TO OTHERWISE EXTEND BENEFITS TO
EPSTEIN

OPR investigated whether any of the subjects—Acosta, Sloman, Menchel, Lourie, or

Villafaña—was influenced by corruption, bias, or other improper motive, such as Epstein’s wealth,

status, or political associations, to include terms in the NPA that were favorable to Epstein, or
whether such motives otherwise affected the outcome of the federal investigation. OPR

considered the case-specific reasons the subjects identified as the motivation for the USAO’s

July 31, 2007 “term sheet” and Acosta’s approval of the NPA in September 2007. OPR also

thoroughly examined various factors forming the basis for allegations that the subjects were

motivated by improper influences, including the subjects’ preexisting relationships with defense
counsel; the subjects’ numerous meetings with Epstein’s team of nationally known attorneys;

emails between the subjects—particularly Villafaña—and defense counsel that appeared friendly,

casual, and deferential to defense counsel; and inclusion in the NPA of a broad provision declining

3. The NPA Did Not Violate Department Policy Relating to Deportation

of Criminal Aliens
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to prosecute all of Epstein’s co-conspirators. These factors are analyzed in the following

discussions throughout this Section of the Report.

As a threshold matter, OPR’s investigation of the subjects’ decisions and actions in the
Epstein matter uncovered no evidence of corruption such as bribery, gratuity, or illegal political or

personal consideration. In addition, OPR examined the extensive contemporaneous documentary

record, interviewed witnesses, and questioned the subject attorneys. The evidence shows three

sets of issues influenced Acosta’s decision to resolve the case through the NPA. The first—of

main concern to Acosta—involved considerations of federalism and deference to state authority.
The second arose from an assessment by Acosta’s senior advisers—Sloman, Menchel, and

Lourie—that the case carried substantial litigation risks, including both witness issues and what

some viewed as a novel application of certain federal statutes to the facts of the Epstein case.208

The third was Acosta’s aim of obtaining a greater measure of justice for victims of Epstein’s

conduct and for the community than that proposed by the state.

Although the NPA and the process for reaching it can be criticized, as OPR does, OPR did

not find evidence supporting a conclusion that the subjects were motivated by a desire to benefit

Epstein for personal gain or because of other improper considerations, such as Epstein’s wealth,

status, or associations. That is not to say that Epstein received no benefit from his enormous

wealth. He was able to hire nationally known attorneys who had prestige, skill, and extensive
experience in federal and state criminal law and in conducting negotiations. He had the resources

to finance an aggressive approach to the case that included the preparation of multiple written

submissions reflecting extensive research and analysis, as well as multiple in-person meetings

involving several of his attorneys and USAO personnel. He assembled a defense team well versed

in the USAO and the Department, with the knowledge to maneuver through the Department’s
various levels and offices, a process unknown to many criminal defense attorneys and infrequently

used even by those familiar with the Department’s hierarchy. Access to highly skilled and

prominent attorneys is not unusual in criminal cases involving corporations and their officers or

certain other white collar defendants, but it is not so typical for defendants charged with sex crimes

or violent offenses. Nonetheless, while recognizing that Epstein’s wealth played a role in the
outcome because he was able to hire skilled and assertive attorneys, OPR concludes that the

subjects were not motivated to resolve the federal investigation to Epstein’s benefit by improper

factors.

Some public criticism of the USAO’s handling of the Epstein matter implied that the

subjects’ decisions or actions may have been motivated by criminal corruption, although no

specific informationsubstantiatingsuch implicationswas identified.Throughoutitsinvestigation,

208 Sloman asserted throughout his OPR interview that he did not participate in substantive discussions about

the Epsteininvestigationbefore the NPA was signed,and his attorney argued in his comments on OPR’s draft report
that OPR should not attribute to Sloman any input in Acosta’s decisions about how to resolve the case. However,

Slomanwas includedinnumerousemails discussing the meritsof and issues relatingto the investigation,participated
inmeetings with the defense team, and, according to Acosta,was one of the senior managerswhom Acosta consulted

indetermininghow to resolve the Epstein investigation.

A. OPR Found No Evidence of Criminal Corruption,Such as Bribery,Gratuity,

or IllegalPoliticalor Personal Consideration
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OPR was attentive to any evidence that any of the subjects was motivated by bribes, gratuities, or

other illegal political or personal considerations, and found no such indication.209 Witnesses,

including law enforcement officials, were specifically asked whether they had any information
indicating such corruption, and all—notwithstanding the harsh criticism by some of those same

witnesses of the Epstein matter’s outcome—stated that they did not. Specifically, the FBI case

agent told OPR that she did not believe there had been any illegal influence, and that if she had

perceived any, she “would have gone screaming” to the FBI’s public corruption unit. The co-case

agent and the FBIsupervisors up through the Special Agent in Charge likewise told OPR that they
were unaware of any indication that a prosecutor acted in the matter because of illegal factors such

as a gratuity or bribe or other corrupt influence, and that any such indication would immediately

have been referred for criminal investigation by the FBI.

Although Epstein’s name is now nationally recognized, in 2006 and 2007, he was not a

familiar national figure or even particularly well known inFlorida. All five subjects told OPR that

when they first learned of the investigation, they had not heard of Epstein. Similarly, the FBIcase

agent told OPR that when the investigation began, no one in the FBI appeared to have heard of
Epstein, and other witnesses also told OPR that they were initially unfamiliar with Epstein.

However, news reports about Epstein’s July 2006 arrest on the state indictment, which were

contemporaneous with the beginning of the federal investigation, identified him as a wealthy Palm

Beach resident with influential contacts, including William Clinton, Donald Trump, Kevin Spacey,

and Alan Dershowitz, and other “prominent businessmen, academics and scientists.”210 Villafaña,
Lourie, Sloman, and Acosta learned of this press coverage early in the investigation, and thus

understood that Epstein was wealthy and associated with notable public figures.211 The FBIcase

agent also told OPR that “we knew who had been on his plane, we knew . . . some of his

connections.”

OPR found no evidence in the extensive contemporaneous documentary record that the

terms of the NPA resulted from improper factors, such as Epstein’s wealth or influential

connections. Epstein’s legal team overtly raised Epstein’s financial status in arguing for a sentence

that did not include a term of imprisonment on the ground that Epstein would be extorted inprison,
but the USAO insisted that Epstein serve a term of incarceration. Defense counsel mentioned

former President Clinton in one pre-NPA letter, but that reference was made in the context of a

209 OPR’s jurisdiction does not extend to the investigation of allegations of criminal activity. If OPR had found

indication of criminal activity, it would have referred the matter to the appropriate Department investigative agencies.

210 Larry Keller, “Billionaire solicited prostitutes three times, indictment says,” Palm Beach Post, July 24,2006;

Nicole Janok, “Consultant to the rich indicted, jailed,” Palm Beach Post, July 24, 2006.

211 Lourie later made Menchel aware of Epstein’s prominence in the course of forwarding to Menchel the initial

prosecution memorandum.

B. ContemporaneousWrittenRecordsandWitness and Subject InterviewsDid

Not Reveal Evidence Establishing That the Subjects Were Improperly

Influencedby Epstein’sStatus,Wealth,or Associations

1. The ContemporaneousRecordsDidNot RevealEvidenceEstablishing

That the NPAResultedfromImproperFactors
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narrative of Epstein’s philanthropic activities, rather than presented as a suggestion that Epstein’s

association to the former President warranted leniency and, in any case, the USAO rejected the

defense argument that the matter should be left entirely to the state’s discretion.212 The defense
submission to the Deputy Attorney General contained a direct reference to Epstein’s connection

to former President Clinton, but that submission was made well after the NPA was negotiated and

signed, and in it, counsel contended that the USAO had treated Epstein too harshly because of his

association with the former President.213

In addition to reviewing the documentary evidence, OPR questioned the five subject

attorneys, all of whom denied being personally influenced by Epstein’s wealth or status in making

decisions regarding the investigation, in the decision to resolve the case through an NPA, or in

negotiating the NPA. Villafaña, in particular, was concerned from the outset of the federal
investigation that Epstein might try to employ against the USAO the same pressure that she

understood had been used with the State Attorney’s Office, and she proactively took steps to

counter Epstein’s possible influence by meeting with Acosta and Sloman to sensitize them to

Epstein’s tactics. Both Acosta and Sloman told OPR that the USAO had handled cases involving

wealthy, high-profile defendants before, including the Abramoff case. Acosta told OPR, “[W]e
tried to treat [the case] fairly, not looking at . . . how wealthy is he, but also not saying we need to

do this because he is so wealthy.” Menchel expressed a similar view, telling OPR that he did not

believe “it’s appropriate to go after somebody because of their status one way or the other.” Lourie

told OPR that Epstein’s status may have generated more “front office” involvement in the case,

but it did not affect the outcome, and Sloman “emphatically disagree[d]” with the suggestion that
the USAO’s handling of the case had been affected by Epstein’s wealth or influential connections.

Other witnesses corroborated the subjects’ testimony on this point, including the FBI case agents,

who told OPR that no one ever communicated to them that they should treat Epstein differently

because of his wealth. The CEOS Chief told OPR that he did not recall anyone at the USAO

expressing either qualms or enthusiasm about proceeding against Epstein because of his wealth
and influence.

OPR takes note of but does not consider dispositive the absence of any affirmative

evidence that the subjects were acting from improper motivations or their denial of such

motivations. Of more significance,and as discussed more fully below, was the fact that

contemporaneousrecordssupportthe subjects’assertionsthat the decisionto pursuea pre-charge
resolutionwas based on various case-specific legal and factual considerations.214 OPR also

212 In the pre-NPA letter to the USAO, counsel recited a litany of Epstein’s purported good deeds and charitable

works, including a trip Epstein took to Africa with former President Clinton to raise awareness of AIDS, and counsel

also noted that the former President had been quoted by New York Magazine describing Epstein as “a committed

philanthropist.”

213 In the letter to the Deputy Attorney General,counsel suggested that the prosecutionmay have been

“politicallymotivated”due to Epstein’s“closepersonalassociationwithformer PresidentBillClinton.”

214 OPR also considered that all five subjects provided generally consistent explanations regarding the factors

that influenced Acosta’s decision to resolve the federal investigation through the NPA. Sloman, Menchel,Lourie, and

Villafaña all had long careers with the Department, and OPR considers it unlikely that they would all have joined with

2. The Subjects Asserted That They Were Motivatedby Reasonable

StrategicandPolicyConsiderations,Not ImproperInfluences
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considered that the USAO’s most pivotal decisions—to resolve the case through an NPA requiring

Epstein to serve time in jail, register as a sexual offender, and provide monetary damages to

victims—had been made by July 31, 2007, when the USAO presented its “term sheet” to the
defense. This was before Acosta had ever met with defense counsel and when he had not indicated

any plans to do so. It also was well before Acosta’s October 12, 2007 breakfast meeting with

defense counsel Lefkowitz, which received strong public and media criticism. OPR also

considered significant the fact that although the USAO made numerous concessions in the course

of negotiating the final NPA, the USAO did not accede to the defense request that the USAO end
federal involvement altogether and return the matter to the state authorities to handle as they saw

fit, and the USAO refused to eliminate its requirement that Epstein register as a sexual offender,

despite a strong push by the defense that it do so.

Acosta, Sloman, Menchel, and Lourie told OPR that they did not recall the specific content

of discussions about the challenges presented by a potential federal prosecution or reasons for

Acosta’s decision to resolve the federal investigation through the NPA, but they and Villafaña

identified for OPR several case-specific factors, unrelated to Epstein’s wealth or associations, that
either did or likely would have been included in those discussions and that OPR concludes likely

influenced Acosta’s decision-making. These considerations included assessment of the

evidentiary risks and the potential impact of a trial on the victims. For the most part, however,

these factors appear more aptly to pertain to the decision to resolve the case through a pre-charge

disposition, but do not directly explain why Acosta chose to resolve the federal investigation
through a guilty plea in state court. That decision appears to have stemmed from Acosta’s concerns

about intruding into an area he believed was traditionally handled by state law enforcement

authorities.

In a declaration submitted to the district court in 2017 in connection with the CVRA

litigation, Villafaña explained the USAO’s rationale for terminating the federal investigation

through the NPA:

Acosta to improperly benefit Epstein or would have remained silent if they suspected that Acosta, or any of their

colleagues, was motivated by improper influences.

3. Subject and Witness Interviews and Contemporaneous Records

Identified Case-Specific ConsiderationsRelating to Evidence,Legal

Theories,LitigationRisk,and a Trial’sPotentialImpacton Victims

Prior to the Office making its decision to direct me to engage in

negotiations with Epstein’s counsel, I discussed the strengths and

weaknesses of the case with members of the Office’s management,

and informed them that most of the victims had expressed
significant concerns about having their identities disclosed. . . . It is

my understanding from these and other discussions that these

factors, that is, the various strengths and weaknesses of the case and

the various competing interests of the many different victims

(including the privacy concerns expressed by many), together with
the Office’s desire to obtain a guaranteed sentence of incarceration

for Epstein, the equivalent of uncontested restitution for the victims,
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During her OPR interview, Villafaña similarly described the victims’ general reluctance to

go forward with a trial:

In his written response to OPR, Lourie stated that although he did not specificallyrecall

the issuesVillafañaset forthinherdeclaration,he believedthey would have been importantto the

USAOin 2007. Louriealso told OPR that he generally recalledconcernswithin the USAOabout
the chargesand a potentialtrial:

215 Doe v. United States, No. 9:08-cv-80736 (S.D. Fla.), Declaration of A. Marie Villafaña in Support of

Government’s Response and Opposition to Petitioners’ Motion for Partial Summary Judgment and Cross-Motion for

Summary Judgment at 8-9 (June 2, 2017).

216 These concerns are also reflected in a 2017 declaration filed by the FBI case agent in the CVRA litigation,

in which she stated, “During interviews conducted from 2006 to 2008, no victims expressed a strong opinion that

Epstein be prosecuted.” She further described the concerns of some of the victims:

In addition,during the CVRA litigation,an attorney representingseveralvictims filed a pleading to protect
the anonymity of his clients by preventingdisclosure of their identities to the CVRA petitioners. See Response to

Court Order of July 6, 2015 and United States’Notice of PartialCompliance (July 24,2015). It is noteworthy that in
2020,when OPR attempted to contact victims,throughtheir counsel,for interviewsor responsesto writtenquestions

regarding contacts with the USAO,OPR was informed that most of the victims were still deeply concerned about
remaining anonymous. One victim described to OPR how she became distraught when, during the USAO’s

investigation,the FBI left a business card at her parents’ home and, as a result, her parents learned that she was a
victimof Epstein. At the time, the victim was a teenager;was “nervous,scared,and ashamed”;and did not want her

parents to know about the case.

and guaranteed sexual offender registration by Epstein . . . were

among the factors [that led to the NPA].215

[W]hen we would meet with victims, we would ask them how they

wanted the case to be resolved. And most of them wanted the case

to be resolved via a plea. Some of them wanted him not to be

prosecuted at all. Most of them did not want to have to come to
court and testify. They were very worried about their privacy

rights.216

[M]y vague recollectionis that I and others had concernsthat there

was a substantialchance we would not prevail at both trial and on

appeal after a conviction, resulting in no jail time, no criminal

Throughout the investigation,we interviewedmany [of Epstein’s] victims . . . .

A majorityof the victims expressedconcernabout the possible disclosure of their
identitiesto the public. A number of the victims raised concerns about havingto

testify and/or their parentsfinding out about their involvementwith Mr.Epstein.
Additionally,for some victims,learningof the Epsteininvestigationand possible

exposure of their identitiescaused them emotionaldistress. Overall,many of the
victims were troubled about the existence of the investigation. They displayed

feelings of embarrassment and humiliation and were reluctant to talk to
investigators.Somevictimswho were identifiedthroughthe investigationrefused

even to speak to us. Our concerns about the victims’ well-being and getting to
the truth were alwaysat the forefront of our handlingof the investigation.
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Although his emails showed that, at the time, he advocated for prosecutionof Epstein,

LourietoldOPRit was also hisgeneralrecollectionthat “everybodyat the USAOworkingon the

matter had expressed concerns at various times about the long-term viability of a federal

prosecution of Epstein due to certain factual and legal hurdles, as well as issues with the
cooperationand desiresof the victims.”

Similarly, Menchel—who had experience prosecuting sexual assault crimes—recalled

understanding that many of the victims were unwilling to go forward and would have experienced

additional trauma as a result of a trial, and some had made statements exonerating Epstein.

Menchel told OPR he believed that if the USAO had filed the proposed charges against Epstein,
Epstein would have elected to go to trial. In Menchel’s view, the USAO therefore had to weigh

the risk of losing at trial, and thereby re-traumatizing the victims, against the benefits gained

through a negotiated result, which ensured that Epstein served time in jail, registered as a sexual

offender, and made restitution to his victims.

Sloman also recalled witness challenges and concerns about the viability of the

government’s legal theories. He told OPR:

Acosta told OPR that he recalled discussions with his senior managers about the victims’

general credibility and reluctance to testify and the evidentiary strength of the case, all of which

factored into the resolution. He acknowledged that his understanding of the facts was not

“granular” and did not encompass a detailed understanding of each victim’s expected testimony,

but he trusted that his “team” had already “done the diligence necessary” to make
recommendations about the evidentiary strength of the case. Acosta recalled discussing the facts

with Sloman and Menchel, and possibly Lourie, none of whom had as detailed an understanding

of the facts as Villafaña. Nevertheless, OPR credits Acosta’s statement that he reasonably

believed, based on his conversations with others who expressed this view, that a trial would pose

significant evidentiary challenges.

Other witnesses corroborated the subjects’ testimony regarding witness challenges,

includingthe FBIco-case agent, who recalledduringhis OPR interviewthat some of the victims

had expressed concern for their safety and “a lot of them d[id]n’t want to take the stand, and

record,no restitution,nosex offenderstatus,publicationat a trial of

the names of certain victims that didn’t want their namesrevealed

and the general difficulties of a trial for the victims and their
families.

[I]t seemed to me you had a tranche of witnesses who were not going

to be reliable. You had a tranche [of] witnesses who were going to

be severely impeached. People who loved Jeffrey Epstein who

thought he was a Svengali . . . who were going to say I told him I
was 18 years old.

You had witnesses who were scared to death of the public light

beingshownon them becausetheir parentsdidn’t even know-- had

very vulnerablevictims.You had all of these concerns.
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d[id]n’t want to have to relive what happened to them.”217 The co-case agent told OPR that one

of the “strategies” for dealing with the victims’ fear was “to keep them off the stand,” and he

generally remembered discussions about resolving the Epstein case in a way that protected the
victims’ identities. In addition, the CEOS Trial Attorney who briefly worked with Villafaña on

the case after the NPA was signed told OPR that in her meetings with some of the victims, she

formed the impression that they were not interested in the prosecution going forward. The CEOS

Trial Attorney told OPR that “[the victims] would have testified,” but would have required an

extensive amount of “victim management” because they were “deeply embarrassed” about
potentially being labeled as prostitutes. The CEOS Trial Attorney also told OPR that “there were

obvious weaknesses in the case,” from an evidentiary perspective.218

The contemporaneous records also reflect discussions of, or references to, various legal

and factual issues or other concerns about the case. For example, in an early email to Menchel,

Lourie noted that two key issues raised by Villafaña’s proposed charges were whether the USAO
could prove that Epstein traveled for the purpose of engaging in sex acts, and the fact that some

minor victims had told Epstein they were 18. He later opined to Acosta and Menchel that “there

is some risk on some of the statutes [proposed in Villafaña’s prosecution memorandum] as this is

uncharted territory to some degree.” Inhis July 5, 2007 email to Villafaña, Menchel cited Acosta’s

and Sloman’s “concerns about taking this case because of [the P]etit policy and a number of legal
issues” and Acosta’s concerns about “hurting Project Safe Childhood.” Defense counsel raised

myriad legal and factual challenges in their voluminous letters to the USAO. Defense submissions

attacked the legal theories for a federal prosecution and detailed factors that could have

undermined victims’ credibility, including victim statements favorable to Epstein and evidence of

victim drug and alcohol use, as well as the fact that some victims recruited other victims and
purportedly lied to Epstein about their ages.

Acosta also recalled that although his “team” had expressed concern about the “trial

issues,” his own focus had been on “the legal side of things.” Notably, during his prior tenure as

the Assistant Attorney General in charge of the Department’s Civil Rights Division, Acosta had

been involved in efforts to address sex trafficking. He told OPR that one of the “background
issues” that the Civil Rights Division addressed under his leadership, and which influenced his

view of the Epstein case, was the distinction between sex trafficking and solicitation of

prostitution. Specifically, he was concerned about avoiding the creation of potentially unfavorable

federal precedent on the point of delineation between prostitution, which was traditionally a matter

of state concern, and sex trafficking, which remained a developing area of federal interest in
2007.219

217 In an affidavit filed in the CVRA litigation, the co-case agent noted that in early 2007, when he located a

victim living outside of the United States, she claimed only to “know Jeffrey Epstein,” and stated that she “moved

away to distance herself from this situation,” and “asked that [the agent] not bother her with this again.”

218 In April 2007, a victim who was represented by an attorney paid by Epstein participated in a video-recorded

interview with the FBI,with her attorney and his investigator present. This victim denied being involved in, or being

a victim of,criminal activity. Later, the victim obtained new counsel and joined the CVRA litigation as “Jane Doe #2.”

219 In his March 20, 2011letter, addressed “To whom it may concern,” and published online in The Daily Beast,

Acosta described “a year-long assault on the prosecution and the prosecutors” by “an army of legal superstars.” Most

of the allegations made against the prosecutors occurred after the NPA was signed and certainly after Acosta approved
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The USAO might have been able to surmount the evidentiary, legal, and policy issues

presented by a federal prosecution of Epstein. Villafaña, in particular, believed she could have

prevailed had she taken the case to trial, and even after the NPA was negotiated, she repeatedly
recommended declaring Epstein in breach and proceeding with an indictment, because she

continued to have confidence in the case.220 Oosterbaan and others also believed that the

government would succeed at trial. Furthermore, the victims were not a uniform group. Some of

them were afraid of testifying or having their identities made public; others wanted Epstein

prosecuted, but even among those, it is not clear how many expressed a willingness to testify at a
trial; and still others provided information favorable to Epstein. In the end, Acosta assumed

responsibility for deciding how to resolve the Epstein investigation and weighing the risks and

benefits of a trial versus those of a pre-charge disposition. His determination that a pre-charge

disposition was appropriate was not unreasonable under the circumstances.

Although evidentiary and witness issues explain the subject supervisors’ concerns about
winning a potential trial and why the USAO would have sought some sort of pre-charge

disposition, they do not fully explain why Acosta decided to pursue a state-based resolution as

opposed to a traditional federal plea agreement. OPR did not find in the contemporaneous records

a memorandum or other memorialization of the reasoning underlying Acosta’s decision to offer a

state-based resolution or the terms offered to the defense on July 31, 2007.

According to Acosta, “In 2006, it would have been extremely unusual for any United States

Attorney’s Office to become involved in a state solicitation case, even one involving underage

teens,” because solicitation was “the province of state prosecutors.” Acosta told OPR that he

developed “a preference for deferring to the state” to “make it clear that [the USAO was] not

stepping on something that is a purely local matter, because we [didn’t] want bad precedent for
the sake of the larger human trafficking issue.” Acosta also told OPR that it was his understanding

that the PBPD would not have brought the case to federal investigators if the State Attorney’s

Office had pursued a sanction against Epstein that included jail time and sexual offender

registration. Acosta viewed the USAO’s role in the case as limited to preventing the “manifest

injustice” that, in Acosta’s view, would have resulted from the state’s original plea proposal.
Acosta acknowledged that if the investigation had begun in the federal system, he would not have

viewed the terms set out in the NPA as a satisfactory result, but it was adequate to serve as a

“backstop” to the state’s prosecution, which he described as “a polite way of saying[,

‘]encouraging the state to do a little bit more.[’]” In sum, Acosta told OPR that the Epstein case

lay in “uncharted territory,” there was no certainty that the USAO would prevail if it went to trial,
and a potentially unfavorable outcome had to be “weighed against a certain plea with registration

that would make sure that the public knew that this person was a sex offender.”

Acosta told OPR that he discussed the case primarily with Sloman and Menchel, and both

told OPR that while they did not share Acosta’s federalism concerns, they recalled that Acosta had

the terms offeredto the defenseon July31,2007. Therefore,any allegationsagainst the prosecutorscould nothave

playeda significantrole inAcosta’sdecisionsas reflectedin the termsheet.

220
Sloman told OPR that Villafaña “always believed in the case.”
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been concerned about policy and federalism issues.221 Sloman told OPR that although he did not

remember specific conversations, he generally recalled that Acosta had been “sensitive to” Petite

policy and federalism concerns, which Sloman described as whether the USAO was “overstepping
our bounds by taking what is a traditional state case that was in the State Attorney’s Office that

was resolved by the State Attorney’s Office at some level.” During his OPR interview, Menchel

remembered that Acosta approached the case from “a broader policy perspective” and was worried

about “the impact that taking the case in federally may have on . . . other programs,” although

Menchel did not recall specifically what those programs were.

OPR considered additional aspects of the Epstein case that were inconsistent with a

suggestion that Acosta’s decision to offer the July 31, 2007 terms was driven by corruption, a

desire to provide an improperbenefit to Epstein,or other improperinfluences.

First, OPR considered highly significant the fact that if Acosta’s primary motivation was

to benefit Epstein, he had an option even more favorable to Epstein available to him. The NPA

required Epstein to serve time in jail and register as a sexual offender, and provided a mechanism

for the victims to seek monetary damages—outcomes unlikely if the matter had been abandoned

and sent back to the state for whatever result state authorities deemed appropriate. Epstein’s
attorneys had vehemently argued to the USAO that there was no federal interest in the investigation

and that his conduct was exclusively a matter of state concern. If the USAO had declined to

intervene in the case, as Epstein’s counsel repeatedly and strongly argued it should, the state would

have meted out the sole punishment for his behavior. Under the state’s original plan, Epstein likely

would have received a sentence of probation. Menchel described such a result as a mere “slap on
the wrist,” with “no jail time, no felony sex offense, no sexual offender registration, [and] no

restitution for the victims.” Instead of acceding to Epstein’s proposal, however, the USAO devised

a resolution of the federal investigation that, although widely criticized as inadequate to address

the seriousness of Epstein’s conduct, nevertheless penalized Epstein more than a guilty plea to the

state’s original charge, standing alone, would have done. Acosta’s affirmative decision to
intervene and to compel a more stringent and just resolution than the state had proposed, rather

than exercising his discretion to quietly decline prosecution, is strong circumstantial evidence that

he was not acting for the purpose of benefiting Epstein.222 Similarly, despite defense counsel’s

repeated requests to eliminate the sexual offender registration requirement, Acosta refused to

221 Sloman stated that although Acosta “was sensitive to [P]etite policy concerns, federalism concerns, . . . I was

not.” Menchel commented, “I don’t think it would have been a concern of mine.”

222 Menchel also pointed out during his OPR interview that Acosta was Republican and “had nothing to gain”

by showing favoritism to Epstein, who had been portrayed in the media as “this big Democratic donor.” Villafaña

recounted for OPR an exchange between the USAO team and a defense attorney who argued in one meeting that—

C. Other Significant Factors Are Inconsistent with a Conclusion That the

Subjects’ Actions Were Motivated by Improper Influences

we were prosecuting [Epstein] because he was Jewish. We then pointed out that
a number of members of [the USAO] chain of command were Jewish. Then he

said, well we’re prosecuting him because he was a Democrat. And again, we
pointed out that a number of us were Democrats. So then it went to, we were

prosecutinghim because he was wealthy. . . . That one didn’t work so well.
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reconsider the provision. Acosta could certainly have modifiedor eliminated the provisionentirely

if hismotivation was to benefit Epstein or Epstein’sattorneys.

Second, Epstein himself was not satisfied with the NPA. Immediately after signing the
agreement, he sought to have the Department nullify it by declaring federal involvement in the

investigation inappropriate. In addition to repeatedly attacking the NPA in his submissions to the

Department, Epstein added to his evidentiary challenges and federalism claims allegations of

misconduct and improper bias on the part of specific USAO personnel. Epstein’s dissatisfaction

with the NPA, and his personal attacks on individual prosecutors involved in negotiating the
agreement, appear inconsistent with a conclusion that the subjects designed the NPA for Epstein’s

benefit.

Inevaluating the subjects’ conduct, OPR considered various other factors featured in media

accounts to show that the subjects provided improper benefits to Epstein or which purportedly

suggested that the subjects acted from improper influences. OPR examined these factors but did

not find that they supported a finding that the subjects were influenced by favoritism, bias, or other
improper motivation.

Epstein’s wealth enabled him to hire multiple attorneys who had preexisting personal
connections to some of the government attorneys involved in his case, in the State Attorney’s

Office, in the USAO, and elsewhere in the Department. Based on the attorneys Epstein selected

to represent him, a reasonable inference can be drawn that Epstein believed that hiring attorneys

with relationships to the prosecutors would be beneficial to him. One of the first attorneys who

contacted the USAO on Epstein’s behalf was Guy Lewis, a former AUSA in and U.S. Attorney
for the Southern District of Florida. Villafaña and Lourie had worked for Lewis, and Lourie was

close friends with one of Lewis’s law partners. Epstein also retained Lilly Ann Sanchez, a former

AUSA who had been Menchel’s deputy and with whom he had socialized. Later, when Epstein

was seeking Acosta’s personal involvement in the case, Epstein hired Kenneth Starr and Jay

Lefkowitz, prominent attorneys from Kirkland & Ellis with whom Acosta was acquainted from
his previous employment with that firm.

Villafaña told OPR that she believed Acosta “was influenced by the stature of Epstein’s

attorneys.” Critically, however, other than the information regarding Menchel that is discussed in

the following subsection, neither Villafaña nor any of the other individuals OPR interviewed

identified any specific evidence suggesting that Acosta, or any of the other subjects, extended an
improper favor or benefit to Epstein because of a personal relationship with defense counsel (or

for any other improper reason). Villafaña explained how, in her view, the “legal prowess” of

Epstein’s attorneys had an impact on the case:

D. OPR Does Not Find That the Subjects’ Preexisting Relationships with Defense

Counsel, Decisions to Meet with Defense Counsel, and Other Factors

Established That the Subjects Acted from Improper Influences or Provided

Improper Benefits to Epstein

1. The Evidence Does Not EstablishThat the Subjects ExtendedAny

ImproperBenefitto Epsteinbecauseof Their PreexistingRelationships

with HisAttorneys

150



Although Villafaña was critical of Acosta’s consideration of the defense arguments, she

conceded that the defense team’s tactics demonstrated effective advocacy. Certainly, throughout

the case, Epstein’s attorneys prepared lengthy memoranda analyzing the evidence and arguing

nuanced legal points concerning federalism, the elements of numerous federal criminal statutes,
and the evidence relevant to those statutes, but it is not unusual or unreasonable for prosecutors to

carefully consider well-crafted legal arguments from defense counsel.

There is little question that Epstein’s extensive team of attorneys was able to obtain

negotiated benefits for Epstein—although the USAO never wavered from its three core

requirements, it did agree to a reduction in prison time from its original offer, and it granted Epstein
certain other concessions during the negotiations. Epstein’s wealth provided him with skilled,

experienced negotiators who continually sought various incremental concessions, and with

attorneys who knew how to obtain Department review of a USAO matter, thereby delaying

undesired outcomes for as long as possible.223 Despite Epstein’s evident intentions, however, OPR

did not find evidence warranting a conclusion that the NPA or its terms resulted from the subjects’
relationships with the attorneys he had selected to represent him.

Acosta, Menchel, Sloman, and Lourie each asserted that Epstein’s choice of counsel did

not affect his handling of the case. Menchel told OPR that once in private practice, former
colleagues often became adversaries. In Menchel’s view, such preexisting relationships were

useful because they afforded a defense attorney initial credibility and an insight into the issues a

prosecutor would likely view as areas of concern, which enabled the defense attorney to “tailor”

arguments in a way that would maximize their persuasive impact on the USAO. Menchel told

OPR, however, that these advantages did not “move the needle in any major way,” and he
“reject[ed] the notion” that anyone in the USAO had been “swayed” because of preexisting

223 As Chief Reiter later observed in his deposition testimony, “[T]he Epstein case was an instance of a many

million dollars defense and what it can accomplish.”

[O]ne of the issues in the case was the . . . defense’s ability to

describe the case or characterize the case as being legally complex.

It was not as legally complex as they made it out to be. But because
they were able to convince members of our office that it was

somehow extremely novel and legally complex, the issue became

who was likely to succeed in arguing these legal issues. And

because of that, the legal prowess, if you will, of the attorneys [ ]

[became] something to consider.

I think that the ability of Alan Dershowitzand Ken Starr and Jay

Lefkowitzto convince Alex Acosta that I didn’t know what I was

talking [about] also, all came into play. So I think there were a
numberof factorsand it all came together.

2. The Subjects AssertedThat Their Relationshipswith Defense Counsel

Did Not InfluenceTheir Actions

. . . .
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friendshipsor associationswith any of Epstein’sattorneys. Infact,Mencheltold OPR that he and

his USAOcolleaguesviewedEpstein’sattempt to exert influencethroughhis choice of counselas

“ham-fisted”and “clumsy.”

Sloman told OPR that although he became aware that Lourie was friends with Guy Lewis

and Lewis’s law partner, he was unaware of personal relationships between any of his other

colleagues and any of Epstein’s attorneys, but that in any event his attitude regarding cases

involving former colleagues “was that we would give them process, but we didn’t pull any punches

with them.” In Sloman’s view, preexisting relationships with defense counsel did not “change the
equation” because as AUSAs, he and his colleagues were motivated by what they perceived to be

best for the case.

Lourie told OPR that his preexisting associations with Epstein’s attorneys “didn’t influence

anything.” Notably, at the outset of the Epstein case, Lourie sought guidance from the USAO’s

Professional Responsibility Officer about the propriety of his role as a supervisor in the
investigation, because of his acquaintance with Lewis and long-time friendship with Lewis’s law

partner. OPR considered Lourie’s caution in seeking and obtaining the Professional Responsibility

Officer’s advice as an indication that he was alert to his ethical responsibilities regarding

relationships with defense counsel, including avoiding the appearance of a conflict of interest.

Acosta said during his OPR interview that he “developed” the three criteria reflected on
the term sheet—a sentence of incarceration, sexual offender registration, and monetary damages

for the victims—before he engaged directly with any of Epstein’s attorneys and before Epstein

added Starr and Lefkowitz, the Kirkland & Ellis attorneys, to his team. Acosta pointed out that

the USAO continued to insist on a resolution that satisfied all three of those criteria even after

Kirkland & Ellis became involved in the case.

Acosta took other actions that appear inconsistent with an intent to benefit Starr and

Lefkowitz. On several occasions, when directly appealed to by Lefkowitz or Starr, he directed

them to address their communications to Villafaña, Sloman, and other subordinates. After his

October 12, 2007 breakfast meeting with Lefkowitz, Acosta immediately communicated with

Sloman about their conversation. In late 2008, when Acosta anticipated leaving the USAO and
was considering pursuing employment with Kirkland & Ellis,he recognized the conflict of interest

and instructed Sloman to stop copying him on emails relating to the Epstein matter. On Acosta’s

behalf, the USAO’s Professional Responsibility Officer sought and obtained formal Department

approval of Acosta’s recusal from the case based on the fact that he had “begun to discuss possible

employment” with Kirkland & Ellis. These actions support Acosta’s assertion that he was
cognizant of his ethical responsibilities concerning relationships with defense counsel.224

224 In addition,inMay 2008, the USAO’sProfessionalResponsibilityOfficer consultedwith the Department’s

ProfessionalResponsibility Officer about whether Acosta should recuse from the Epstein matter because he was
consideringseeking a visiting professorship at HarvardLaw School in2009,and Dershowitz—aHarvardLaw School

professor—wasrepresentingEpstein “as a private,payingclient,and not as any part of a Harvard Law School clinic
or law school teachingprogram” and “should have no role indecidingwhether Mr. Acosta is offered any positionas

a visitingprofessor.” The Departmentadvisedthat these facts providedno basis for recusal.
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In its review of the documentary record, OPR examined an email written by Villafaña in

2018, more than a decade after the NPA was negotiated, in which she suggested that the two-year

sentence requirement in the initial “term sheet” provided to the defense was developed by Menchel
as a favor to defense attorney Sanchez. OPR examined the facts surrounding this allegation and

determined that there was no merit to it. Specifically, in December 2018, after the Miami Herald

investigative report renewed public attention to the case, Villafaña recounted in an email to a

supervisory AUSA, a conversation she recalled having had with Sloman about the case.225 In the

email, Villafaña stated that she had not been a participant in discussions that led to Acosta’s
decision to offer a two-year plea deal, but she added the following: “Months (or possibly years)

later, I asked former First Assistant Jeff Sloman where the two-year figure came from. He said

that Lily [sic] Ann Sanchez (attorney for Epstein) asked Mr. Menchel to ‘do her a solid’ and

convince Mr. Acosta to offer two years.”

OPR questioned both Villafaña and Sloman about the purported“do her a solid” remark.

Villafaña told OPR that she had been aware that Menchel and Sanchez were friends. During her

OPR interview,Villafaña explained:

Because the email had been expressed in more definitive terms, OPR asked Villafaña

whether Sloman had affirmatively asserted that the two-year deal was a favor from Menchel to

defense counsel, or whether he had stated that he merely “figured” that was the case, but Villafaña

could not recall precisely what Sloman had said. At a follow-up interview, Villafaña again said
that she was unable to recall whether Sloman’s specific statement was “Lilly asked Matt to do her

a solid, and he did it,” or “I always figured Matt just wanted . . . to do her a solid.” Villafaña stated

that she was unaware of any information that “expressly [indicated] that there was any sort of

exchange of . . . a favor in either direction.”

During his OPR interview, Sloman did not recall making such a remark, although he could
not rule out the possibility that Villafaña, for whom he repeatedly expressed great respect, “heard

that in some fashion.” He told OPR that if he did say something to Villafaña about Menchel having

done “a solid” for Epstein’s counsel, he could not have meant it seriously, and he explained, “[I]t’s

not something that I would have believed. Him doing her a solid. I mean that’s the furthest thing

from my recollection or impression even after years later.”

225 Villafaña’s email stemmed from a congressional inquiry received by the Department concerning the Epstein

investigation and the NPA, to which the USAO had been asked to assist in responding. In her email, Villafaña

addressed several issues that she perceived to be the “three main questions” raised by the press coverage.

[A] lot later, I asked Jeff. I said, you know, “Jeff, where did this two

years come from?” And he said, “Well, I always figured that . . .

Lilly asked Matt to do her a solid,” which I thought was such a
strange term, . . . “and to get her a good deal so that she would be in

Epstein’s good graces” and that that’s where the two years came

from. Although strangely enough, then several years after that, Jeff

Sloman asked me where the two years came from, and I had to

remind him of that conversation. So Jeff doesn’t know where the
two years came from.
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Menchel told OPR that when he and Sanchez were in the USAO, they had a social

relationship, which included, in2003, “a handful of dates over a period of two to three weeks. We

decided that . . . this was probably best not to pursue, and we mutually agreed to not do that.”226
Apart from that, he stated they were “close” and “hung out,” and he asserted that this was known

in the office at the time. Menchel said that his relationship with Sanchez “changed dramatically”

when she left the office for private practice, and that by the time he became involved in the Epstein

investigation, he had dated and married his wife, and his contact with Sanchez would “most likely”

have been at office events and when she attended his wedding.227 Menchel added, “[T]hat was
three and a half years [prior] for a very brief period of time, and I don’t think I gave it a moment’s

thought.”

When asked by OPR about the basis for the decision to make an offer of a two-year term

of incarceration, Menchel said that he did not recall discussions about the two-year offer and did

not recall how the office arrived at that figure. In response to OPR’s question, Menchel stated that
his relationship with Sanchez did “[n]ot at all” affect his handling of the Epstein case. Moreover,

Menchel asserted that the contemporaneous documentary record supports a conclusion that it was

Acosta, not Menchel, who made the decision to resolve the case with the two-year term.

OPR carefully considered the documentary record on this point, as well as the statements

to OPR from Menchel, Villafaña, Sloman, and Acosta, and concludes that there is no evidence
supporting the suggestion that the plea was instigated by Menchel as a favor to defense counsel.

The USAO’s first plea overture to defense counsel, which took place sometime before June 26,

2007, occurred when Menchel spoke with Sanchez about the possibility of resolving the federal

case with a state plea that required jail time and sexual offender registration. According to the

email, “[i]t was a non-starter” for the defense. In the lengthy email exchange with Villafaña in
early July 2007, Menchel told her that his discussion with Sanchez about a state-based resolution

was made with Acosta’s “full knowledge.” Acosta corroborated this statement, telling OPR that

although he did not remember a specific conversation with Menchel concerning a state-based

resolution, he was certain Menchel would not have discussed this potential resolution with defense

counsel “without having discussed it with me.”228 Moreover, the defense did not immediately

226 Acosta,Sloman,and Lourie each told OPR that in2007,he was not aware that Menchelhadpreviouslydated

Sanchez. OPR questioned the USAO’s Professional ResponsibilityOfficer regarding whether Menchel had an
obligation to inform his supervisorsof his dating relationship. The ProfessionalResponsibilityOfficer said that it

would depend on “how long the relationshipwas and how compromisedthe individualfelt he might appear to be,”
but he would haveexpectedMenchelto raise the issue with Acosta. The ProfessionalResponsibilityOfficer told OPR

that if he had beenapproachedfor adviceat the time,he would have askedfor more facts,but “[g]iventhe sensitivity
of the [Epstein]matter,[my advice] would probably have been to tell himto step back and let somebody else take it

over.” Mencheltold OPR that if his relationship with Sanchez had turned into somethingmore than a handful of
dates,he would have advised his supervisors. Although OPR does not conclude Menchel’sprior relationshipwith

Sanchez influenced the Epstein investigation,OPR assesses that it would have been prudent for Menchel to have
informedhis supervisorsso they could make an independentassessmentas to whether his continuedinvolvementin

the Epsteininvestigationmightcreate the appearanceof a loss of impartiality.

227 Menchel’s Outlook records also indicate he scheduled lunch with Sanchez on at least one occasion, in early

2006, after she left the USAO.

228 In addition, Villafaña recalled Menchel stating at the July 26, 2007 meeting that “Alex has decided to offer

a two year state deal.”

154



accept the two-year proposal when it was made, but instead continued to press for a sentence of

home confinement, suggesting that the defense had not requested the two-year term as a favor and

did not view it as such. The defense had previously rejected the state’s offer of a sentence of
probation, and there is no indication in the contemporaneous records that Epstein viewed any jail

sentence favorably and certainly that did not appear to be the view of the defense team in the early

stages of the negotiations.

As discussed below, after extensive questioning of the subjects about the basis for the two-

year offer, and a thorough review of the documentary record, OPR was unable to determine the
reasoning underlying the decision to offer two years as the term of incarceration, as opposed to

any other term of years. Nonetheless, OPR concludes from the evidence that Acosta was aware of

and approved the initial offer to the defense, which included the two-year term of incarceration.

The only evidence suggesting that the offer of two years stemmed from an improper motivation of

Menchel’s was a single second-hand statement in an email drafted many years later. Sloman, the
purported declarant, told OPR that he could not recall whether he made the statement, but he firmly

disputed that the email accurately reflected either the reason for the two-year proposal or his

understanding of that reason. Villafaña herself could remember little about the critical

conversation with Sloman, including whether she had recorded accurately what Sloman had said.

Given the lack of any corroborating evidence, and the evidence showing Epstein’s vigorous
resistance to the proposal, OPR concludes that there is no evidence to support the statement in

Villafaña’s 2018 email that Menchel had extended a two-year plea deal as a favor to one of

Epstein’s attorneys.

OPR considered whether decisions by Acosta, Sloman, Menchel, and Lourie to meet with

defense counsel while possible charges were under consideration or during the period after the

NPA was signed and before Epstein entered his state guilty pleas evidenced improper favoritism

toward or the provision of an improper benefit to the Epstein defense team.

Although pre-indictment negotiations are typical in white-collar criminal cases involving

financial crimes, witnesses told OPR that pre-charge meetings with defense counsel are infrequent

in sex offense cases. As the lead prosecutor, Villafaña vehemently opposed meeting with Epstein’s

attorneys and voiced her concerns to her supervisors, but was overruled by them. In Villafaña’s
view, the significance of the early meetings granted to the defense team was that, but for those

meetings, the USAO would not have offered the disposition set forth in the July 31, 2007 “term

sheet” and, moreover, “that term sheet would never have been offered to anyone else.”

OPR’s investigation established that while the defense attorneys persistently contacted the

subjects through emails, correspondence, and phone calls, relatively few in-person meetings
actually occurred with the USAO personnel involved in the matter. As shown in the chart on the

following page, while the case was under federal investigation and before the NPA was signed,

the subject supervisors and defense counsel had five substantive meetings about the case—

E. The Evidence Does Not Establish That the Subjects’ Meetings with Defense

Counsel Were Improper Benefits to Epstein

1. The Evidence Shows That the Subjects’ Decisions to Meet with

Epstein’sLegal Team Were Warranted by Strategic Considerations
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including one called by the USAO to offer the NPA term sheet resolution — and a sixth meeting

togetherwith the State Attorney and the lead state prosecutor to discuss the state plea. Acosta

attended only one pre-NPA meeting. After the NPA was signed and before Epstein entered his

state guilty pleas, the subject supervisors and the defense team had one substantive meeting, one

unscheduled meeting on a procedural matter, and a meeting with one defense attorney in
preparation for a conference call; inaddition, Acosta had the breakfast meetingwith Lefkowitz.229

Date USAO Participants Topic/ PurposeDefense

Participants

Pre-NPA

Feb. 1, 2007 Lourie/ Villafaña

Feb. 20 2007 Lourie / Villafaña

June 26, 2007 Sloman / Menchel /
Lourie/ Villafaña

Lefcourt Sanchez Defense presents investigation
improprietiesand federal
jurisdiction issues

Lefcourt / Sanchez Defense presentswitness issues

Dershowitz / Black Defense presents legal issues,
/ Lefcourt investigation improprieties, and

federal jurisdiction issues
Black / Lefcourt / USAO presents NPA term sheet
Sanchez

Starr / Lefkowitz / Defense presents counteroffer
Sanchez

July 31, 2007 Sloman / Menchel/
Lourie / Villafaña

Sept. 7, 2007 Acosta / Oosterbaan /

Sloman Villafaña /

Villafaña's co -counsel

Sept. 12, 2007 Lourie / Lourie

successor/ Villafaña
Lefkowitz/ Lefcourt Jointmeeting with Krischer

Goldberger Belohlavek re state plea

provisionofNPA

Post-NPA

Oct. 12, 2007 Acosta

Nov. 21, 2007 Sloman (possibly
( unscheduled) Acosta)

Lefkowitz Defense discussion NPA

terms and likely appeal to
Department

Lefkowitz (possibly Defense discussion ofvictims'
Dershowitz) attorney representative

procedure

Weinberg Defensepresents federal
Dershowitz jurisdictionissues, legalissues,
Lefcourt and request for de novo review
( 1) Sanchez Defensepresents USAO
(2) improprieties and “ watered
Lefkowitz / Sanchez down” resolution

Dec. 14, 2007 Acosta / Sloman /

Villafaña / another

senior AUSA

( 1) Acosta / Sloman
(2 ) Acosta / Sloman

( conference call

Jan. 7 , 2008

229

In addition, all of the subjects took phone calls from various defense attorneys, and although numerous
documentary records refer to such calls , there may have been others for which OPR located no record .
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OPR explored the subject supervisors ' reasoning for accommodating defense requests

for in-person meetings and whether such accommodation was unusual. OPR questioned each of
the four supervisory subject attorneys about his rationale for engaging in multiple meetings with
the defense

Lourie could not recall his reasoning for meeting with Epstein's defense counsel , but he
told OPR that his general ractice was to meet with defense counsel when asked to do so. Lourie

recognized that some prosecutors like Villafaña — viewed meeting with the defense as a sign of
“ weakness,” but in Lourie's view “ information is power,” and as long as the USAO did not share
information with the defense but rather listened to their arguments, meetings were “ all power to
us.” Lourie explained that by meeting with the defense , “ [ Y ]ou're getting the information that

they think is important; that they're going to focus on. The witnesses that they think are liars

And so you can form all of that into your strategy.” Lourie also told OPR that giving defense
counsel the opportunity to argue the defense position is an important part of the process ” that

helped ensure procedural fairness, allowing them to “ believe that they are getting heard.” When

asked whether he afforded the same access to all defendants, Lourie responded, “ I don't recall ever

getting many requests for meetings ... so many appeals and somany audiences that
[Epstein's attorneys But this was I think the first time that that's really happened.”

Menchel, too, told OPR that his general view was that “ ethically it's appropriate” to give a
defense attorney “an audience, and there was no real downside” to doing so . Menchel added,

“ [W ] hat happens a lot of times is the government will carve around those points that are being

raised by the defense , and it's good to know” what the defense will be.

Duringhis OPR interview , Acosta rejected the notion that his meetingwith defense counsel

was unusual or outside the norm . He told OPR that his initial meeting with the defense team ,

before the NPA was signed, was “ not the first and only timethat I granted a meeting ...to defense

attorneys” who requested one. Acosta did not believe it was “atypical” for a U.S.Attorney to meet

with opposing counsel, particularly as a case was coming to resolution. Sloman corroborated

Acosta on this point, telling OPR that Acosta typically met with defense attorneys, and that the

USAO handled requests for meetings from Epstein's counsel “ in the normal course.” Furthermore,

Acosta said that notwithstanding that meeting and all the other “ process” granted to the defense
by the USAOand the Department, “ we successfully held firm inour positions” on the key elements

of the resolution — that is, the requirements that Epstein be incarcerated, register as a sexual
offender, and provide monetary damages to the victims .

OPR examined the circumstances surrounding each subject's decisions to have the

individual meetings with defense counsel to determine if those meetings had a neutral, strategic

purpose. The first meeting, on February 1, 2007, followed a phone call between Lourie and one

of Epstein's attorneys, in which the attorney asked for a chance to “ make a pitch” about the

victims lack of credibility and suggested that Epstein might agree to an interview following that
pitch. Villafaña objected to meeting with the defense, but she recalled that Lourie told her she was

not being a “ strategic thinker ,” and that he believed the meeting could lead to a debriefing of

Epstein. The meeting did not result in a debriefing of Epstein, but in advance of the follow -up

meeting on February 20, 2007, defense counsel gave the USAO audio recordings of the state's

witness interviews. Contemporaneous documents indicate that Lourie was unpersuaded by the

defense arguments. After Villafaña circulated the prosecution memorandum , Lourie suggested
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preparing a “ short” charging document “with only clean victims that they have not dirtied up
already The fact that Lourieapparentlyused informationgleanedfrom the defense about the
victims' credibility to formulate his chargingrecommendationsupported his statements to OPR
that such meetingswere, inhis experience, a useful source of informationthat could be factored
intothe government'schargingstrategy.

The two February 2007 Villafaña/Lourie level meetings focused on witness issues and

claims of misconduct by state investigators, but in late May 2007, defense attorneys requested

another meeting — this time with higher-level supervisors Menchel and Sloman — to make a

presentation concerning legal deficiencies in a potential federal prosecution. The request was
granted after Lourie recommended to Menchel and Sloman that “ [i ]t would probably be helpful to

us ... hear their legal arguments in case we have missed something. The requested meeting

took place on June 26, 2007. Before the meeting , at Menchel's direction, Villafaña provided to

the defense a list of statutes the USAO was considering as the basis for federal charges. Defense

counsel used that information to prepare a 19-page letter, submitted to the USAO the day before

the June 26 meeting, as “ an overview ” the defense position. In an email to his colleagues ,
Lourie evaluated the defense submission, noting its weaker and stronger arguments . A

contemporaneous email indicates that Menchel, Lourie, and Villafaña viewed the meeting itself as
primarily a “ listening session. After the meeting, Epstein's team submitted a second lengthy

letter to the USAO detailing Epstein’s federalism ” arguments that the USAO should let the state
handle the matter.

Menchel apparently scheduled the next meeting with defense counsel, on July 31, 2007, to
facilitate the USAO'spresentationto the defense team of the “term sheet ” describing the proposed
terms ofa non-prosecution agreement.

By early August, after the Kirkland & Ellis attorneys Starr and Lefkowitz the

defense team Acosta believed they would likely “ go to DC on the case , on the grounds I

have not met with them.” A meeting with the defense team was eventually scheduled for
September 7 , 2007, when Acosta, Sloman, Villafaña, and Oosterbaan met with Starr, Lefkowitz,

and Sanchez. In an email to Sloman, Acosta explained that he intended to meet with the defense,

with Oosterbaan participating “ to discuss general legal policy only.” In another email Sloman

and Lourie, Acosta explained, “ This will end up in the Department] anyhow , ifwe don't meet
with them . I'd rather keep it here. Bringing [ the CEOS Chief] in visibly does so . Ifour deadline

has to slip a bit to do that, it's worth it.” Acosta told OPR that the meeting “ was not a negotiation,”

but a chance for the defense to present their federalism arguments. Acosta said that he had already
decided how he wanted to resolve the case , and “ [ t ]he September meeting did not alter or shift our

position. ”

230

Lourie also recommended that the initial charging document “ should contain only the victims they have
nothingon at all.”

231
During her OPR interview, the FBI case agent recalled that defense counsel asked questions about the

government'scase, includingthe numberofvictims and the type of sexual contactinvolved, and that during a break

inthe meeting, she engagedina “ discussion” withMenchelaboutprovidingthis informationto the defense. She did
not recall specificsofthe discussion, however.

158



The meeting ofUSAO representatives and Epstein's defense attorneys, together with the
State Attorney and the lead state prosecutor on September 12, 2007, was a necessary part of the
NPA negotiationprocess.

Even after the NPA was signed, the defense continued to request meetings and reviews of
the case, both within the USAO and by the Department’s Criminal Division and the Deputy

Attorney General. limited reviews were granted, during this riod there was only one

substantive meeting with Acosta, on December 14, 2007.232 This meeting occurred in lieu of the
meeting Starr had requested ofAssistant Attorney General Fisher, most likely because the defense

submissions to the Departments Criminal Division had raised issues not previously raised with

the USAO and the Department determined that Acosta should address those inthe first instance.233

Acosta told OPR that he did not ask for the Department review , but he also did not want to appear
as if he “ fear ed ] ” that review. Acosta's nuanced position, however, was not clear to the

Department attorneys who responded to Epstein's appeals and who perceived Acosta to be in favor
of a Department review, rather than merely tolerant of it. Notably, though, none of those meetings

or reviews resulted in the USAO abandoning the NPA, and Epstein gained no substantial
advantage from his continued entreaties.

In sum, in evaluating the subjects conduct, OPR considered the number ofmeetings, their

purpose, the content of the discussions , and decisions made afterwards. OPR cannot say that the
number of meetings, particularly those occurring before the NPA was signed, was so far outside
the norm -for a high profile case with skilled defense attorneys — that the quantity of meetings

alone shows that the subjects were motivated by improper favoritism . In evaluating the subjects

conduct, OPR considered that the meetings were held with different levels ofUSAO managers and
that the explanations for the decisions to participate inthe meetings reflected reasonable strategic

goals. Although OPR cannot rule out the possibility that because Acosta, Menchel, Lourie, or

Sloman knew or knew of the defense attorneys, they may have been willing to meet with them , it

is also true that prosecutors routinely meet with defense attorneys, including those ho are known

to them and those who are not . Furthermore, meetings are more likely to occur in high profile
cases involving defendants with the financial resources to hire skilled defense counsel who request

meetings at the highest levels of the USAO and the Department. Most significantly, OPR did not

find evidence supporting a conclusion that the meetings themselves resulted in any substantial

benefit to the defense . At each meeting, defense counsel strongly pressed the USAO factual,
legal and policy grounds— to forgo its federal investigation and to return the matter to the state to

proceed as it saw fit. The USAO never yielded on that point. Accordingly, OPR did not find
evidence supporting a conclusion that Acosta, Sloman, Menchel, Lourie, or Villafaña met with

defense counsel for the purpose of benefiting Epstein or that the meetings themselves caused

Acosta or the other subjects to provide improper benefits to Epstein.

232
Acosta’s October 12 , 2007 breakfast meeting with Lefkowitz is discussed separately inthe following section.

233

Starr and other defenseattorneysonly obtained one meeting at the Departmentlevel, withDeputyAssistant

AttorneyGeneralMandelkerand CEOS ChiefOosterbaaninMarch2008. Although Starr requesteda meetingwith
AssistantAttorneyGeneral Fisherand anotherwithDeputyAttorneyGeneral Filip, those requestswere not granted.
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2 . The Evidence Does Not Establish That Acosta Negotiated a Deal

Favorableto Epsteinover Breakfastwith DefenseCounsel

234

OPR separately considered the circumstances of one specific meeting that has been the

subject ofmedia attention and public criticism. The MiamiHerald's November 2018 reporting on

the Epstein investigation opened with an account of the October 12, 2007 breakfast meeting that
defense counsel Jay Lefkowitz arranged to have with Acosta at the West Palm Beach Marriott

hotel. According to the MiamiHerald article , a deal was struck ” at the meeting to allow Epstein
to serve “just 13 months” in the county jail in exchange for the shuttering of the federal

investigation, and Acosta also agreed to “ conceal ” the full extent of Epstein's crimes from the
victims and the public. Although public criticism of the meeting has focused on the fact that

the meeting occurred in a hotel far from Miami office, the evidence shows that Acosta

traveled to West Palm Beach on October 11 for a press event and stayed overnight at the hotel,
near USAO's West Palm Beach office, because at midday on October 12 he was to speak at

the Palm Beach County Bench Bar Conference. After carefully considering the evidence
surrounding the breakfast meeting, including contemporaneous email communications and witness
accounts, OPR concludes that Acosta did not negotiate the NPA, or make any significant

concessions relating to it, during or as a result of the October breakfast meeting.

Epstein and his attorneys signed the NPA on September 24, 2007— more than two weeks

before the October 12 breakfast meeting. The signed NPA contained all of the key provisions
resulting from the preceding weeks of negotiations between the parties, and despite a later

addendum and ongoing disputes about interpreting the damages provision of the agreement, those

key provisions remained in place thereafter . Acosta told OPR that throughout the negotiations
with the defense, he sought three goals : ( 1) Epstein's guilty plea in state court to an offense

requiring registration as a sexual offender; ( ) a sentence of imprisonment; and 3 ) a mechanism

through which victims could obtain monetary damages from Epstein. As noted previously, the
USAO's original plea offer in Menchel's August 3 , 2007 letter expressed a “ non-negotiable ”

demand that Epstein agree to a two -year term of imprisonment, and the final NPA required only
an 18-month sentence, but the decision to reduce the required term of imprisonment from 24 to 18

months was made well before Acosta's breakfast meeting with counsel. The NPA signed on

September 24, 2007, required 18 months ' incarceration, sexual offender registration, and a
mechanism for the victims to obtain monetary damages from Epstein, and OPR found that these

terms were not abandoned or materially altered after the breakfast meeting.

At the time of Acosta’s October breakfast meeting with Lefkowitz, two issues involving

the NPA were in dispute. Neither of those issues was ultimately resolved in a way that materially
changed the key provisions of the NPA. First, at Sloman's instigation, the USAO sought to change

the mechanism for appointing an attorney representative for the victims. This USAO-initiated
request had prompted discussions about an “ addendum ” to the NPA. Sloman sent the text of a
proposed NPA addendum to Lefkowitz on October 11, 2007.235 Although OPR found no decisive

234

Julie K. Brown, Perversion of Justice : How a future Trump Cabinet member gave a serial sex abuser the

deal of a lifetime,” MiamiHerald, Nov. 28 2018 .

235

In his December19 2007, letter to defense attorney Sanchez, Acostarepresentedthat he had proposedthe
addendumat the breakfastmeeting, but it is clear the addendumwas beingdevelopedbeforethen.
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proof that this led to the breakfast meeting, email exchanges between Lefkowitz and Acosta show

that it was under discussion at the time they were scheduling the meeting. Shortly after the
breakfast meeting, Sloman, in Miami, sent an email to Lefkowitz (copying Acosta and Villafaña ),

noting that he “just got off the phone with Alex ” and offering a slightly revised portion of the

addendum relating to the mechanism for selection of the attorney representative. Sloman later

clarified for Villafaña that “ suggested revision has been rejected.”

A second area of continuing negotiation arose from the defense claim that Epstein's

obligation under the NPA to pay the attorney representative's fees did not obligate himto pay the
fees and costs of contested litigation filed against him. Although this was at odds with the USAO's

interpretationofthe provision, the USAO and defense counselreached agreement and clarified the

provision in the NPA addendum that was finalized several weeks after the October breakfast

meeting. Although the revised provision was to Epstein's advantage, the revision concerned

attorney's fees and did not materially impede the victims ' ability to seek damages from Epstein

under 2255. The fact that the negotiations continued after the breakfast meeting indicates that

Acosta did not make promises at the meeting that resolved the issue.

OPR found limited contemporaneous evidence concerning the discussion between Acosta
and Lefkowitz. In a letter sent to Acosta on October 23 , 2007, two weeks after the breakfast

meeting,Lefkowitz representedthat Acosta made three significant concessions during the meeting.

Specifically, Lefkowitz claimed that Acosta had agreed ( ) not to intervene with the State

Attorney's Office's handling of the case , (2) not to contact any of the victim-witnesses or their

counsel, and (3 ) not to intervene regarding the sentence Epstein received. Acosta told OPR that

he did not remember the breakfast meeting and did not recall making the commitments defense
counsel attributed to him. Acosta also told OPR that Lefkowitz was not a reliable narrator of

events , and on several occasions in written communications had inaccurately and misleadingly

characterized conversations he had with Acosta .

Of more significance for OPR's evaluation was a contemporaneous document
October 25,2007 response to Lefkowitz's letter,which Sloman drafted, andAcosta reviewed
and edited for signature by Sloman — that disputed Lefkowitz'sclaims. The draft letter stated:

I specifically want to clarify one of the items that I believe was
inaccurate in that October23rd letter. Your letter claimedthat this
Office

would not intervene with the State Attorney's Office

regarding this matter ; or contact any of the identified

individuals , potential witnesses , or potential civil

claimants and their respective counsel in this matter;

and neither your Office nor the [FBI] would

intervene regarding the sentence Mr. Epstein

receives pursuant to a plea with the State , so long as
that sentence does not violate state law .

As we discussed and, hopefully, clarified, and as the United States

Attorney previously explained in an earlier conference call, such a
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promiseequatesto the impositionofa gagorder. OurOffice
and willnot agree to this.

It is the intent of this Office to treat this matter like any other case .

Acosta told OPR that this was a polite way of chastising Lefkowitz for mischaracterizing

what Acosta said during the breakfast meeting. Although OPR could not find evidence that the
letter was sent to Lefkowitz, OPR nonetheless considers it persuasive evidence that Acosta, shortly

after the breakfast meeting, disagreed with Lefkowitz's description of their discussions and had

discussed those disagreements with Sloman .

Nevertheless, OPR examined the three specific concessions that Lefkowitz described in
the October 23 letter, to determine whether evidence reflected that Acosta had made them during

the breakfast meeting. First, Lefkowitz claimed that Acosta agreed during the breakfast meeting

that he did not intend to interfere with the state's handling of the case . Contemporaneous
documents show that well before the breakfast meeting, Acosta had expressed the view that he did

not want to “dictate” actions to the State Attorney or the state court. For example , during the NPA

negotiations, Acosta asked Villafaña to “ soften ” certain language that appeared to require the State
Attorney's Office or the state court to take specific actions, such as requiring that Epstein enter his

guilty plea or report to begin serving his sentence by a certain date . Although Acosta may have
made a statement during the breakfast meeting expressing his disinclination to interfere with the

proceedings , such a statement would have been a reiteration of his prior position on the
subject, rather than any new concession.

Lefkowitz also claimed inhis October 23 , 2007 letter that Acosta agreed not to contact any

of the victims or potential witnesses or their counsel. For the reasons discussed more fully in

Chapter Three, OPR concludes that the decision not to notify the victims about the NPA did not

stem from the breakfast meeting, but rather reflected an assessment of multiple issues and
considerations discussed internally by the subjects who participated in that decision : Acosta,
Sloman , and Villafaña.

Finally, Lefkowitz's October 23 letter suggested that Acosta had agreed not to intervene

regarding the sentence Epstein received from the state court, and it asserted that Epstein was
entitled to any type ofsentence available to him, including but not limited to gain time and work

release. ” Later communications between the USAO and defense counsel, however, show clearly

that Acosta did not abandon the NPA's explicit sentencing provision. The NPA required Epstein

to make a joint recommendation with the State Attorney's Office for an 18-month jail sentence,
although the parties understood that he would receive the same time ” benefits available to

all state inmates . After the October breakfast meeting, Sloman and Villafaña, on behalf of the

USAO, repeatedly made clear that it would hold Epstein to that requirement, and the USAO also
subsequently insisted that Epstein was ineligible for work release. For example, ina November 5 ,

2007 letter, Sloman requested confirmation from defense counsel that Epstein intends to abide by

his agreement to plead guilty to the specified charges and to make a binding recommendation that
the Court impose a sentence of 18 months ofcontinuous confinement inthe county jail. ” Shortly

before Epstein entered his plea in June 2008 , Villafaña wrote to the State Attorney to remind him

that the NPA required Epstein to plead in state court to an offense that required an 18-month
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sentence of incarceration, and the USAOwould consider a plea that differed from that requirement
a breach of the NPA and would proceed accordingly .”

The guilty plea Epstein entered instate court in June 2008 was consistent with the dictates

of the NPA, and pursuant to that plea, the court imposed a sentence of 18 months' incarceration.

Epstein, however, applied for and was accepted into the work release program , and was able to
serve a substantial portion of his sentence outside of the jail. The NPA did not reference work

release nor authorize Epstein to receive such benefits during his tenure at the PalmBeach County
Stockade. Moreover, Villafaña received assurances from defense counsel that Epsteinwould serve

his entire sentence ofconfinement “ in custody. ” Responsibility for the decision to afford Epstein

work release privileges during his incarceration rested with state officials, who had the sole

authority for administering the work release program.

After considering the substantial record documenting the decisions made after Acosta's

October 12 , 2007 breakfast meeting with Lefkowitz , OPR found nothing in the record to suggest
that the meeting resulted in a material change to the NPA, affected the sentence Epstein served

pursuant to the NPA, or contributed to state officials decision to permit him to participate in work
release .

Villafaña's Emails with Defense Attorney Lefkowitz during the NPA

Negotiations Do Not Establish That Villafaña, or Other Subjects , Intended to

Give Epstein Preferential Treatment or Were Motivated by Favoritism or
Other Improper Influences

236

During the CVRA litigation, the petitioners obtained from Epstein's attorney, and filed

under seal, a redacted series ofemail exchanges between Epstein attorney Lefkowitz and Villafaña

(and others with Acosta and Sloman during September 2007 when the NPA was being finalized,
and thereafter. These emails had been redacted to delete most of Lefkowitz's side of the

communications, and consequently they did not reflect the full context of Villafaña's

communications to Lefkowitz . The redacted emails were later unsealed and made public over

Epstein's objections. Media coverage pointed to the content and tone ofVillafaña's emails as

proof that Villafaña and the USAO worked in concert with Epstein's attorneys to keep the
“ sweetheart ” deal a secret from the victims and the public . Statements in several emails in

particular were as evidence of the improper favoritism towards Epstein. Inone

example, Villafaña told Lefkowitz that she was willing to include inthe NPA a provision agreeing
not to prosecute others , but would prefer not to highlight for the judge all of the other crimes and

all of the other persons that we could charge. ” She also offered to meet with him “ off campus”

to finalize negotiations. She also proposed, “ [ ] n an the press ,” that filing federal
charges against Epstein in Miami rather than West Palm Beach would substantially reduce press
coverage.

The USAO did not object to the unsealingbut requested additionalredactionsofportions that would reveal

protected information. UnitedStates Responseto Petitioners' Motionto UseCorrespondenceto Prove Violationsof

the and to Have Their UnredactedPleadings Unsealed (Apr. 7, 2011) . The court declined to order the
additionalredactions.
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OPR asked Villafaña about these emails and about the tenor of her interactions with

Lefkowitz during the NPA negotiations and with other defense attorneys generally. Villafaña
acknowledged that their tone was collegial and collaborative, and explained that generally, the
tone of these emails reflected her personality and her commitment to complete the task her

supervisors had assigned to her:

[ I ] f you were to pull all my e-mails on every case, you would find

that that is how I communicate with people. I'm a Minnesota girl,
and I prefer not to be confrontational until I have to be. And I can
be when I need to be. But my instructions from my supervisors were

to engage in these negotiations and to complete them. So I felt that

given that task, the best way to complete them was to reach the

agreement and, keeping in mind the terms that ...our office had

agreed to, and do that in a way that is civil. So ... although my

language in the kind of introductory or prefatory communications
with Mr. Lefkowitz was casual and was friendly, when you look at
the terms and when he would come back to me asking for changes,

my response was always, “ No, I will not make that change.”

Villafaña denied any intentionto keep the victims uninformed about the NPA or to provide

an improper benefit for Epstein, and she explained the context of the emails inquestion . The email
in which Villafaña expressed reluctance to highlight for the judge all of the other crimes and all

of the other persons that we could charge ” was written in response to a defense proposal to include

in the federal plea agreement the parties were then considering a promise by the government not
to prosecute Epstein's assistants and other employees. Lefkowitz had proposed that the plea

agreement state, “ Epstein’s fulfilling the terms and conditions of the Agreement also precludes the
initiation of any and all criminal charges which might otherwise inthe future be brought against

[ four named female assistants or any employee of specific Epstein owned corporate entity] for

any criminal charge that arises out of the ongoing federal investigation.” Villafaña told OPR that
the USAO was not intending to charge Epstein's assistants and was not aware ofanyone else who

could be charged , and thus did not oppose the request not to prosecute third parties. However,

Villafaña was concerned that an overly detailed federal plea agreement would prompt the court to
require the government to provide further information about the uncharged conduct, which might

lead Epstein to claim the government breached the agreement by providing information to the

court not directly connected to the charges to which he was pleading guilty. Villafaña was not the

only one to express concern about how deeply a federal court might probe the facts, and whether
such probing would interfere with the viability of a plea agreement. In an earlier email, Lourie

had suggested charging Epstein by complaint to allow the USAO more flexibility in plea

negotiations and avoid the problem that a court might not accept a plea to a conspiracy charge that

required dismissal ofnumerous substantive counts .

As to Villafaña's offer to meet with Lefkowitz campus” to resolve outstanding issues
in the NPA negotiation, she explained to OPR that she believed face- to - face meeting at a
neutral ” location — with “ all the necessary decision makers present or on call ” might facilitate

completion of the negotiations, which had dragged on for some time .
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With regard to her comment about “avoid[ing] the press,” Villafaña told OPR that her goal

was to protect the anonymity of the victims. She said that the case was far more likely to be

covered by the Palm Beach press, which had already written articles about Epstein, than in Miami,
and “if [the victims] wanted to attend [the plea hearing], I wanted them to be able to go into the

courthouse without their faces being splashed all over the newspaper.”

In evaluating the emails, OPR reviewed all the email exchanges between Villafaña, as well

as Sloman and Acosta, and Lefkowitz and other defense counsel, including the portions redacted

from the publicly released emails (except for a few to or from Acosta, copies of which OPR did
not locate in the USAO records). OPR also considered the emails in the broader context of

Villafaña’s overall conduct during the federal investigation of Epstein. The documentary record,

as well as witness and subject interviews, establishes that Villafaña consistently advocated in favor

of prosecuting Epstein and worked for months toward that goal. She repeatedly pressed her

supervisors for permission to indict Epstein and made numerous efforts to expand the scope of the
case. She opposed meetings with the defense team, and nearly withdrew from the case because

her supervisors agreed to those meetings. Villafaña objected to the decision to resolve the case

through a guilty plea in state court, and she engaged in a lengthy and heated email exchange with

Menchel about that subject. When she was assigned the task of creating an agreement to effect

that resolution, Villafaña fought hard during the ensuing negotiations to hold the USAO’s position
despite defense counsel’s aggressive tactics.

OPR also considered statements of her supervisors regarding her interactions with defense

counsel. Sloman, in particular, told OPR that reports that Villafaña “was soft on Epstein . . .

couldn’t have been further from the truth.” Sloman added that Villafaña “did her best to implement

the decisions that were made and to hold Epstein accountable.” Lourie similarly told OPR that
when he read the district court’s February 2019 opinion in the CVRA litigation and the emails

from Villafaña cited in that opinion, he was “surprised to see how nice she was to them. And she

winds up taking it on the chin for being so nice to them. When I know the whole time she was the

one who wanted to go after him the most.” The AUSA who assisted Villafaña on the investigation

told OPR “everything that [Villafaña] did . . . was, as far as I could tell, [ ] completely pro
prosecution.”

Because the emails in question were publicly disclosed without context and without other

information showing Villafaña’s consistent efforts to prosecute Epstein and to assist victims, a

public narrative developed that Villafaña colluded with defense counsel to benefit Epstein at the

expense of the victims. After thoroughly reviewing all of the available evidence, OPR finds that
narrative to be inaccurate. The USAO’s and Villafaña’s interactions with the victims can be

criticized, as OPR does in several respects in this Report, but the evidence is clear that any missteps

Villafaña may have made in her interactions with victims or their attorneys were not made for the

purpose of silencing victims. Rather, the evidence shows that Villafaña, inparticular, cared deeply

about Epstein’s victims. Before the NPA was signed, she raised to her supervisors the issue of
consulting with victims, and after the NPA was signed, she drafted letters to notify victims

identified in the federal investigation of the pending state plea proceeding and inviting them to

appear. The draft letters led defense counsel to argue to Department management that Villafaña

and Sloman committed professional misconduct by “threaten[ing] to send a highly improper and

unusual ‘victim notification letter’ to all” of the listed victims. Given the full context of Villafaña’s
conduct throughout her tenure on the case, OPR concludes that her explanations for her emails are
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entitled to significant weight, and OPR credits them. OPR finds, therefore, that the emails in

question do not themselves establish that Villafaña (or any other subject) acted to improperly

benefit Epstein,was motivatedby favoritismor other improper influences,or sought to silence
victims.

OPR examined the decision by the subjects who negotiated the NPA—Villafaña, Lourie,

and Acosta—to include in the agreement a provision in which the USAO agreed not to prosecute

“any potential co-conspirators of Epstein,” in addition to four named individuals, to determine

whether that provision resulted from the subjects’ improper favoritism towards Epstein or an

improper effort to shield from prosecution any of Epstein’s known associates. Other than various
drafts of the NPA and of a federal plea agreement, OPR found little in the contemporaneous

records mentioning the provision and nothing indicating that the subjects discussed or debated it—

or even gave it much consideration. Drafts of the NPA and of the federal plea agreement show

that the final broad language promising not to prosecute “any potential co-conspirators of Epstein”

evolved from a more narrow provision sought by the defense. The provision expanded as Villafaña
and defense counsel exchanged drafts of, first, a proposed federal plea agreement and, then, of the

NPA, with apparently little analysis and no substantive discussion within the USAO about the

provision.237

As the NPA drafting process concluded, Villafaña circulated to Lourie and another
supervisor a draft that contained the non-prosecutionprovision,telling Lourie it was “some of

[defense counsel’s] requested language regardingpromises not to prosecuteother people,” and

commentingonly, “Idon’t think it hurts us.” Ina reply email, Lourie respondedto another issue

237 As set forth inOPR’sfactualdiscussion,early in the negotiationsover a federalplea agreement,the defense

sought a non-prosecution provision applicable to only four female named assistants of Epstein and to unnamed
employeesof one of his companies. Villafaña initially countered with “standardlanguage” referringto unnamed

“co-conspirators”so as to avoid “highlight[ing]for the judge all of the other crimesand all of the other personsthat
we could charge.” Nonetheless,drafts of the NPA sent by Lefkowitz after Villafaña’semail continuedto include

languagereferringto the four named assistants and unnamedemployees. Villafaña,however,internallycirculated
draftsof a federalplea agreementthat includedlanguagestating,“Thisagreementresolvesthe federalcriminalliability

of the defendantand any co-conspiratorsin the SouthernDistrictof Florida growing out of any criminalconduct by
those persons known to the [USAO]as of the date of this plea agreement.” The federalplea agreement draft revised

by Lourie andAcosta on September20,2007,includedthat language. When the defense teamrevertedto negotiation
of state charges,Villafaña advised them,“In the context of a non-prosecutionagreement,the [USAO]may be more

willing to be specific about not pursuingcharges againstothers.” The nextday,Lefkowitzsent a reviseddraft NPA
referringto the four namedassistants,“any employee”of the named company,and “any unnamedco-conspiratorsfor

any criminalchargethat arisesoutof the ongoingfederalinvestigation.”The language was finally revisedby Villafaña
to prohibit prosecution of “any potentialco-conspiratorsof Epstein,includingbut not limited to [the four named

assistants].”

In commenting on OPR’s draft report, Villafaña’s counsel and Lourie both noted that the non-prosecution

provisioncould bind only the USAO,and Lourie further opined that it was limited to certain specified federal charges
and a time-limited scope of conduct. Although the non-prosecution provision in the NPA did not explicitly contain

such limitations, those limitations were includedin other parts of the agreement.

G. The Evidence Does Not Establish That Acosta, Lourie, or Villafaña Agreed to

the NPA’s Provision Promising Not to Prosecute “Potential Co-conspirators”

in Order to Protect Any of Epstein’s Political, Celebrity, or Other Influential

Associates
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Villafaña had raised (defense counsel’s attempt to insert an immigration waiver into the

agreement), but Lourie did not comment on the provision promising not to prosecute co-

conspirators or ask Villafaña to explain why she believed the provision did not harm the
government’s interests. In a subsequent email about the draft NPA, Villafaña asked Lourie for

“[a]ny other thoughts,” but there is no indication that he provided further input. OPR found no

document that suggested Villafaña and Lourie discussed the provision further, or that the other

individuals who were copied on Villafaña’s email referencing the provision—her immediate

supervisor, the supervisor designated to succeed Lourie as manager of the West Palm Beach office,
and Villafaña’s co-counsel—commented on or had substantive discussions about it. Villafaña told

OPR that because none of the three supervisors responded to her observation that the non-

prosecution provision “doesn’t hurt us,” Villafaña assumed that they agreed with her assessment.

Villafaña told OPR that she could not recall a conversation specifically about the provision

agreeing not to prosecute “any potential co-conspirators,” but she remembered generally that
defense counsel told her Epstein wanted “to make sure that he’s the only one who takes the blame

for what happened.” Villafaña told OPR that she and her colleagues believed Epstein’s conduct

was his own “dirty little secret.” Villafaña said that press coverage at the time of Epstein’s 2006

arrest did not allege that any of his famous contacts participated inEpstein’s illicit activity and that

none of the victims interviewed by the case agents before the NPA was signed told the investigators
about sexual activity with any of Epstein’s well-known contacts about whom allegations arose

many years later.238 Villafaña acknowledged that investigators were aware of Epstein’s longtime

relationship with a close female friend who was a well-known socialite, but, according to

Villafaña, in 2007, they “didn’t have any specific evidence against her.”239 Accordingly, Villafaña

believed that the only “co-conspirators” of Epstein who would benefit from the provision were the
four female assistants identified by name.240 Villafaña also told OPR that the focus of the USAO’s

investigation was Epstein, and the office was not inclined to prosecute his four assistants if he

entered a plea.241 Because Villafaña was unaware of anyone else who could or would be charged,

she perceived no reason to object to a provision promising not to prosecute other, unspecified

“co-conspirators.” Villafaña told OPR that given her understanding of the facts at that time, it did
not occur to her that the reference to other “potential co-conspirators” might be used to protect any

of Epstein’s influential associates.

Lourie,who was transitioningto his detail at the Department’sCriminal Divisionat the

time Villafañaforwardedto him the draft NPAcontainingthe non-prosecutionprovision,told OPR

that he did not know how the provision developedand did not recall any discussionsabout it.

238 Villafañatold OPRthat “none of . . . the victims that we spoke withever talkedaboutany other men being

involvedin abusingthem. It was only JeffreyEpstein.”

239 The FBIhadinterviewedone victimwho implicatedthe female friendin Epstein’sconduct,but the conduct

involvingthe thenminor did notoccur inFlorida.

240 The FBI had learned that one of Epstein’s female assistants had engaged in sexual activity with at least one

girl in Epstein’s presence; this assistant was one of the named individuals for whom the defense sought the

government’s agreement not to prosecute from the outset. Villafaña explained to OPR that this individual was herself

believed to also have been at one time a victim.

241
Villafaña told OPR that the USAO had decided that girls who recruited other girls would not be prosecuted.
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Lourie described the promise not to prosecute “potential co-conspirators” as “unusual,” and told

OPR that he did not know why it was included in the agreement, but added that it would be “unlike

me if I read that language to just leave it in there unless I thought it was somehow helpful.” Lourie
posited that victims who recruited other underage girls to provide massages for Epstein

“theoretically” could have been charged as co-conspirators. He told OPR that when he saw the

provision, he may have understood the reference to unnamed “co-conspirators” as “a message to

any victims that had recruited other victims that there was no intent to charge them.”

Acosta did not recall any discussions about the non-prosecution provision. But he told
OPR that Epstein was always “the focus” of the federal investigation, and he would have viewed

the federal interests as vindicated as long as Epstein was required to face “meaningful

consequences” for his actions. Acosta told OPR that when he reviewed the draft NPA, “[t]o the

extent I reviewed this co-conspirator provision, I can speculate that my thinking would have been

the focus is on Epstein[ ] . . . going to jail. Whether some of his employees go to jail, or other,
lesser involved [individuals], is not the focus of this.” Acosta also told OPR that he assumed

Villafaña and Lourie had considered the provision and decided that it was appropriate. Finally,

Sloman, who was not involved in negotiating the NPA, told OPR that in retrospect, he understood

the non-prosecution provision was designed to protect Epstein’s four assistants, and it “never

dawned” on him that it was intended to shield anyone else.

This broad provision promising not to prosecute “any potential co-conspirators” is

troubling and, as discussed more fully later in this Report, OPR did not find evidence showing that

the subjects gave careful consideration to the potential scope of the provision or whether it was

warranted given that the investigation had been curtailed and the USAO lacked complete

information regarding possible co-conspirators. Villafaña precipitously revised a more narrow
provision sought by the defense. Given its evolution from a provision sought by the defense, it

appears unlikely to have been designed to protect the victims, and there is no indication that at the

time, the subjects believed that was the purpose. However, the USAO had not indicated interest

in prosecuting anyone other than the four named female assistants, and OPR found no record

indicating that Epstein had expressed concern about the prosecutive fate of anyone other than the
four assistants and unnamed employees of a specific Epstein company. Accordingly, OPR

concludes that the evidence does not show that Acosta, Lourie, or Villafaña agreed to the non-

prosecution provision to protect any of Epstein’s political, celebrity, or other influential

associates.242

One final issue OPR explored stemmed from media reports suggesting that Epstein may

have received special treatment from the USAO in return for his cooperation in another federal

242 As previously stated, Sloman was on vacation when Villafaña included the provision in draft plea agreements

and did not monitor the case or comment on the various iterations of the NPA that were circulated during his absence.

Menchel left the USAO on August 3, 2007, before the parties drafted the NPA.

H. OPR’s Investigation Did Not Reveal Evidence Establishing That Epstein

CooperatedinOtherFederal Investigationsor ReceivedSpecial Treatmenton

That Basis
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investigation.243 Media reports in mid-2009 suggested Epstein was released from his state

incarceration “early” because he was assisting in a financial crimes investigation in the Eastern

District of New York involving Epstein’s former employer, Bear Stearns. At the time, Villafaña
was notified by the AUSAs handling the matter that they “had never heard of” Epstein and he was

providing “absolutely no cooperation” to the government. In 2011, Villafaña reported to senior

colleagues that “this is urban myth. The FBI and I looked into this and do not believe that any of

it is true.” Villafaña told OPR that the rumor that Epstein had cooperated with the case in New

York was “completely false.” Acosta told OPR that he did not have any information about Epstein
cooperating in a financial investigation or relating to media reports that Epstein had been an

“intelligence asset.”244

In addition to the contemporaneous record attesting that Epstein was not a cooperating

witness in a federal matter, OPR found no evidence suggesting that Epstein was such a cooperating

witness or “intelligence asset,” or that anyone—including any of the subjects of OPR’s
investigation—believed that to be the case, or that Epstein was afforded any benefit on such a

basis. OPR did not find any reference to Epstein’s purported cooperation, or even a suggestion

that he had assisted in a different matter, in any of the numerous communications sent by defense

counsel to the USAO and the Department. It is highly unlikely that defense counsel would have

omitted any reason warranting leniency for Epstein if it had existed.

Accordingly, OPR concludes that none of the subjects of OPR’s investigation provided

Epstein with any benefits on the basis that he was a cooperating witness in an unrelated federal

investigation, and OPR found no evidence establishing that Epstein had received benefits for

cooperation in any matter.

V. ACOSTA EXERCISEDPOOR JUDGMENT BY RESOLVINGTHE FEDERAL

INVESTIGATIONTHROUGHTHE NPA

Although OPR finds that none of the subjects committed professional misconduct in this

matter, OPR concludes that Acosta exercised poor judgment when he agreed to end the federal

investigation through the NPA. Acosta’s flawed application of Petite policy principles to this case

and his concerns with overstepping the boundaries of federalism led to a decision to resolve the
federal investigation through an NPA that was too difficult to administer, leaving Epstein free to

manipulate the conditions of his sentence to his own advantage. The NPA relied on state

authorities to implement its key terms, leading to an absence of control by federal authorities over

the process. Although the prosecutors considered certain events that they addressed in the NPA,

such as gain time and community control, many other key issues were not, such as work release
and mechanisms for implementing the § 2255 provision. Important provisions, such as promising

not to prosecute all “potential co-conspirators,” were added with little discussion or consideration

by the prosecutors. In addition, although there were evidentiary and legal challenges to a

243 See, e.g., Julie K.Brown,“Perversionof Justice:How a future Trump Cabinetmembergave a serial sex

abuser the dealof a lifetime,”MiamiHerald,Nov.28,2018.

244 When OPR asked Acosta about his apparent equivocation during his 2019 press conference, in answering a

media question about whether he had knowledge of Epstein being an “intelligence asset,” Acosta stated to OPR that

“the answer is no.” Acosta was made aware that OPR could use a classified setting to discuss intelligence information.

169



successful federal prosecution, Acosta prematurely decided to resolve the case without adequately

addressing ways in which a federal case potentially could have been strengthened, such as by

obtaining Epstein’s missing computer equipment. Finally, a lack of coordination within the USAO
compounded Acosta’s flawed reasoning and resulted in insufficient oversight over the process of

drafting the NPA, a unique document that required more detailed attention and review than it

received. These problems were, moreover, entirely avoidable because federal prosecution, and

potentially a federal plea agreement, existed as viable alternatives to the NPA resolution.

In evaluating Acosta’s conduct, OPR has considered and taken into account the fact that
some of Epstein’s conduct known today was not known in 2007 and that other circumstances have

changed in the interim, including some victims’ willingness to testify. OPR has also evaluated

Acosta’s decisions in a framework that recognizes and allows for decisions that are made in good

faith, even if the decision in question may not have led to the “best” result that potentially could

have been obtained. Nonetheless, after considering all of the available evidence and the totality
of the then-existing circumstances, OPR concludes that Acosta exercised poor judgment in that he

chose an action or course of action that was in marked contrast to that which the Department would

reasonably expect of an attorney exercising good judgment.

The Department formulated the Petite policy in response to a series of Supreme Court

opinions holding that the Constitution does not deny state and federal governments the power to

prosecute for the same act. Responding to the Court’s concerns about the “potential for abuse in
a rule permitting duplicate prosecutions,” the Department voluntarily adopted a policy of declining

to bring a federal prosecution following a completed state prosecution for the same conduct, except

when necessary to advance a compelling federal interest. See Rinaldi v. United States, 434 U.S.

at 28. On its face, the Petite policy applies to federal prosecutions that follow completed state

prosecutions. USAM § 9-2.031 (“This policy applies whenever there has been a prior state . . .
prosecution resulting in an acquittal, a conviction, including one resulting from a plea agreement,

or a dismissal or other termination of the case on the merits after jeopardy has attached.”). When

a state investigation or prosecution is still pending, the policy does not apply. Indeed, even when

a state prosecution has resulted in a decision on the merits, the policy permits a subsequent federal

prosecution when three substantive prerequisites are satisfied: a “substantial federal interest”
exists, “the result in the prior state prosecution was manifestly inadequate in light of the federal

interest involved,” and there is sufficient admissible evidence to obtain and sustain a conviction

on federal charges. The policy also does not apply when “the prior prosecution involved only a

minor part of the contemplated federal charges.”

No one with whom OPR spoke disputed that the federal government had a substantial
interest inprosecuting Epstein. In her prosecution memorandum, Villafaña identified five federal

statutes that Epstein had potentially violated. The CEOS Chief described Villafaña’s assessment

of these statutes as “exhaustive,” and he concurred with her analysis of their applicability to the

facts of the case. Epstein’s crimes involved the sexual exploitation of children, interstate travel,

and the use of a facility of interstate commerce, all of which were areas of federal concern.

A. Acosta’s Decisionto Resolve the Federal Investigationthrough a State Plea

under Terms Incorporatedinto the NPAWas Basedon a FlawedApplication

of the Petite Policy and FederalismConcerns,and Failed to Consider the
SignificantDisadvantagesof a State-BasedResolution
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Notably, in the early 2000s, the Department had begun pursuing specific initiatives to combat child

sex trafficking, including Project Safe Childhood, and Congress had then recently passed the

PROTECT Act. Acosta himself told OPR that the exploitation of minors was “an important federal
interest,” which in Epstein’s case was compounded by the “sordidness” of the acts involved and

the number of victims.

It is also clear that because the state case against Epstein was still pending and had not

reached a conviction, acquittal, or other decision on the merits, the Petite policy did not apply and

certainly did not preclude a federal prosecution of Epstein. He had been charged with one state
charge of solicitation to prostitution on three occasions, involving one or more other persons

without regard to age—a charge that would have addressed only a scant portion of the conduct

under federal investigation. Acosta acknowledged to OPR that the Petite policy “on its face” did

not apply. Moreover, the State Attorney did not challenge the federal government’s assumption

of prosecutorial responsibility, and despite having obtained an indictment, held back on proceeding
with the state prosecution in deference to the federal government’s involvement. In these

circumstances, the USAO was free to proceed with a prosecution sufficient to ensure vindication

of the federal interest in prosecuting a man who traveled interstate repeatedly to prey upon minors.

The federal government was uniquely positioned to fully investigate the conduct of an individual

who engaged in repeated criminal conduct in Florida but who also traveled extensively and had
residences outside of Florida. Even if the Petite policy had applied, OPR has little doubt that the

USAO could have obtained authorization from the Department to proceed with a prosecution under

the circumstances of this case.245

Despite the undeniable federal interest in prosecuting Epstein, the fact that the Petite policy

did not apply, and the State Attorney’s willingness to hold the state prosecution in abeyance
pending the federal government’s assumption of the case, Acosta viewed the federal government’s

role in prosecuting Epstein as limited by principles of federalism.246 In essence, Acosta believed

that a federal prosecution would have interfered improperly with the state’s authority. He

explained his reasoning to OPR:

245 In 2008, the Office of Enforcement Operations, the office charged with reviewing Petite policy waiver

requests,opined that even if the Petite policy applied with respect to the victims of the indictedstate charges, it would
not apply to federal prosecution of charges relating to any other victim. The office also noted that if other factors

existed, such as use of the internet to contact victims, those factors might warrant a waiver of the policy,if it did apply.

246 Incommentingon OPR’sdraft report,Acosta’scounselargued that OPR inappropriatelybifurcatedAcosta’s

concernsfromthose of the other subjects. However,OPR’sinvestigationmade clear that,althoughAcosta sharedhis
subordinates’ concerns about the strength of the case, victim-witness credibility, and the novelty of some legal

theories, he alone focused on federalism issues. Acosta’s counsel also asserted that OPR “misunderstands and
devalues Secretary Acosta’s very real and legitimate interest in the developmentof human trafficking laws,” and

counselfurther noted Acosta’sconcernsthat “bringinga case with serious evidentiarychallengespressingnovellegal
issuescouldresult in an outcome that set back the developmentof traffickinglaws and resultedinan aggregategreater

harm to trafficking victims.” Although OPR carefully considered counsel’s arguments and agrees that it was
appropriate to consider any implicationsthe proposedprosecutionof Epsteinmighthave for the Department’santi-

traffickingefforts,OPR does not believe that those concerns warranted resolvingthe matter throughthe NPA,which,
for the reasons discussed in this Section,failed to satisfy the federal interest and allowed Epstein to manipulatethe

state systemto his benefit.
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Acosta told OPR that “absent USAO intervention,” the state’s prosecution of Epstein
would have become final, and accordingly, it was “prudent” to employ Petite policy analysis. In

Acosta’s view, “the federal responsibility” in this unique situation was merely to serve as a “back-

stop [to] state authorities to ensure that there [was] no miscarriage of justice.”247 Acosta told OPR

that he understood the PBPD would not have brought Epstein to the FBI’s attention if the State

Attorney had pursued charges that required Epstein’s incarceration. Acosta therefore decided that
the USAO could avert a “manifest injustice” by forcing the state to do more and require Epstein

to serve time in jail and register as a sexual offender.

Acosta’s reasoning was flawed and unduly constricted. Acosta’s repeated references to a

“miscarriage of justice” or “manifest injustice” echoes the “manifestly inadequate” language used

in the Petite policy to define the circumstances in which the federal government may proceed with
a criminal case after a completed state prosecution. Nothing in the Petite policy, however, requires

similar restraint when the federal government pursues a case in the absence of a completed state

prosecution, even if the state is already investigating the same offense. The goal of the Petite

policy is to prevent multiple prosecutions for the same offense, not to compel the federal

government to defer to a parallel state interest in a case, particularly one in which state officials
involved in the state prosecution expressed significant concerns about it, and there were questions

regarding the state prosecutor’s commitment to the case. Acosta told OPR that “there are any

number of instances where the federal government or the state government can proceed, and state

charges are substantially less and different, and . . . the federal government . . . stands aside and

lets the state proceed.” The fact that the federal government can allow the state to proceed with a
prosecution, however, does not mean the federal government is compelled to do so, particularly in

a matter in which a distinct and important federal interest exists. Indeed, the State Attorney told

OPR that the federal government regularly takes over cases initiated by state investigators,

typically because federal charges result in “the best sentence.”

Epstein was facing a substantial sentence under the federal sentencing guidelines.248
Despite the Ashcroft Memo’s directive that federal prosecutors pursue “the most serious readily

provable offense,” Acosta’s decision to push “the state to do a little bit more” does not approach

that standard. In fact, Acosta conceded during his OPR interview that the NPA did not represent

an “appropriate punishment” in the federal system, nor even “the best outcome in the state system,”

and that if the investigation of Epstein had originated with the FBI, rather than as a referral from
the PBPD, the outcome might have been different. As U.S. Attorney, Acosta had the authority to

247 Letter from R.Alexander Acosta “To whomit may concern” at 1 (Mar.20,2011),publishedonline in The

DailyBeast.

248
Villafaña estimated that the applicable sentencing guidelines range was 168 to 210 months’ imprisonment.

[The prosecution] was going forward on the part of the state, and so

here is the big bad federal government stepping on a sovereign . . .

state, saying you’re not doing enough, [when] to my mind . . . the
whole idea of the [P]etite policy is to recognize that the []state . . .

is an independent entity, and that we should presume that what

they’re doing is correct, even if we don’t like the outcome, except

in the most unusual of circumstances.
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depart from the Ashcroft Memo. He told OPR, however, that he did not recall discussing the

Ashcroft Memo with his colleagues and nothing in the contemporaneous documentary record

suggests that he made a conscious decision to depart from it when he decided to resolve the federal
investigation through the NPA. Instead, it appears that Acosta simply failed to consider the tension

between federal charging policy and the strong federal interest in this case, on the one hand, and

his broad reading of the Petite policy and his general concerns about “federalism,” on the other

hand. OPR concludes that Acosta viewed the federal government’s role in prosecuting Epstein

too narrowly and through the wrong prism.

Furthermore, Acosta’s federalism concerns about intruding on the state’s autonomy

resulted in an outcome—the NPA—that intruded far more on the state’s autonomy than a decision

to pursue a federal prosecution would have.249 By means of the NPA, the federal government

dictated to the state the charges, the sentence, the timing, and certain conditions that the state had

to obtain during the state’s own prosecution. Acosta acknowledged during his OPR interview that
his “attempt to backstop the state here[] rebounded, because in the process, it . . . ended up being

arguably more intrusive.”

Acosta’s concern about invading the state’s authority led to additional negative

consequences.AcostarevisedthedraftNPAin severalrespectsto “soften”itstone,bysubstituting

provisionsrequiringEpsteinto makehis“bestefforts”for languagethat appearedto dictatecertain
actionsto the state. Insodoing,however,Acostaunderminedthe enforceabilityof the agreement,

makingit difficultlaterto declare Epsteinin breachwhenhe failedto comply.

OPR found no indication that when deciding to resolve the federal prosecution through a

mechanism that relied completely on state action, Acosta considered the numerous disadvantages

of having Epstein plead guilty in the state court system, a system in which none of the subjects had
practiced and with which they were unfamiliar. Villafaña recognized that there were “a lot of ways

to manipulate state sentences,” and she told OPR that she was concerned from the outset of

negotiations about entering into the NPA, because by sending the case back to the state the USAO

was “giving up all control over what was going on.” Villafaña also told OPR that defense counsel

“had a lot of experience with the state system. We did not.” Epstein’s ability to obtain work
release, a provision directly contrary to the USAO’s intent with respect to Epstein’s sentence, is a

clear example of the problem faced by the prosecutors when trying to craft a plea that depended

on a judicial system with which they were unfamiliar and over which they had no control.

Although the issue of gain time was considered and addressed in the NPA, none of the subject

attorneys negotiating the NPA realized until after the NPA was signed that Epstein might be
eligible for work release. Acosta, in particular, told OPR that “if it was typical to provide that kind

of work release in these cases, that would have been news to me.” Because work release was not

anticipated, the NPA did not specifically address it, and the USAO was unable to foreclose Epstein

from applying for admission to the program.

249 The Petite policy only applies to the Departmentof Justice and federal prosecutions. It does not prevent state
authorities from pursuing state charges after a federal prosecution. See, e.g., United States v. Nichols and State v.

Nichols (dual prosecution for acts committed in the bombing of the Oklahoma City federal building). However,in
practice and to use their resources most efficiently, state authorities often choose not to pursue state charges if the

federal prosecutionresults in a conviction.
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The sexual offender registration provision is yet another example of how Acosta’s decision

to create an unorthodox mechanism that relied on state procedures to resolve the federal

investigation led to unanticipated consequences benefitting Epstein. Acosta told OPR that one of
the core aspects of the NPA was the requirement that Epstein plead guilty to a state charge

requiring registration as a sexual offender. He cited it as a provision that he insisted on from the

beginning and from which he never wavered. However, the USAO failed to anticipate certain

factors that affected the sexual offender registration requirement in other states where Epstein had

a residence. In selecting the conduct for the factual basis for the crime requiring sexual offender
registration, the state chose conduct involving a victim who was at least 16 at the time of her

interactions with Epstein, even though Epstein also had sexual contact with a 14-year old victim.

The victim’s age made a difference, as the age of consent in New Mexico, where Epstein had a

residence, was 16; therefore, Epstein was not required to register in that state. As a 2006 letter

from defense counsel Lefcourt to the State Attorney’s Office made clear, the defense team had
thoroughly researched the details and ramifications of Florida’s sexual offender registration

requirement; OPR did not find evidence indicating similar research and consideration by the

USAO.

Finally, Acosta was well aware that the PBPD brought the case to the FBI’s attention

because of a concern that the State Attorney’s Office had succumbed to “pressure” from defense
counsel. Villafaña told OPR that she informed both Acosta and Sloman of this when she met with

them at the start of the federal investigation. Although Acosta did not remember the meeting with

Villafaña, he repeatedly told OPR during his interview that he was aware that the PBPD was

dissatisfied with the State Attorney’s Office’s handling of the case. Shortly before the NPA was

signed, moreover, additional information came to light that suggested the State Attorney’s Office
was predisposed to manipulating the process in Epstein’s favor. Specifically, during the

September 12, 2007 meeting, at the state prosecutor’s suggestion, the USAO team agreed, with

Acosta’s subsequent approval, to permit Epstein to plead guilty to one state charge of solicitation

of minors to engage in prostitution, rather than the three charges the USAO had originally

specified. The state prosecutor assured Lourie that the selected charge would require Epstein to
register as a sexual offender. Shortly thereafter, the USAO was told by defense counsel that despite

the assurances made to Lourie, the state prosecutor had advised Epstein—incorrectly, it turned

out—that a plea to that particular offense would not require him to register as a sexual offender.

Yet, despite this evidence, which at least suggested that the state authorities should not have been

considered to be a reliable partner in enforcing the NPA, Acosta did not alter his decision about
proceeding with a process that depended completely on state authorities for its successful

execution.

OPR finds that Acosta was reasonably aware of the facts and circumstances presented by

this case. He stated that he engaged in discussions about various aspects of the case with Sloman

and Menchel, and relied upon them for their evaluation of the legal and evidentiary issues and for
their assessment of trial issues. Acosta was copied on many substantive emails, reviewed and

revised drafts of the NPA, and approved the final agreement. Yet, rather than focusing on whether

the state’s prosecution was sufficient to satisfy the federal interest in prosecuting Epstein, Acosta

focused on achieving the minimum outcome necessary to satisfy the state’s interest, as defined in

part by the state’s indictment, by using the threat of a federal prosecution to dictate the terms of
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Epstein’s state guilty plea.250 As U.S. Attorney, Acosta had the authority to resolve the case in

this manner, but OPR concludes that in light of all the surrounding circumstances, his decision to

do so reflected poor judgment. Acosta’s application of Petite policy principles was too expansive,
his view of the federal interest in prosecuting Epstein was too narrow, and his understanding of

the state system was too imperfect to justify the decision to use the NPA.251

The leniency resulting from Acosta’s decision to resolve the case through the NPA is also

troubling because the USAO reached agreement on the terms of the NPA without fully pursuing

evidence that could have changed the complexion of the case or afforded the USAO significant

leverage in negotiating with Epstein. Acosta told OPR that his decision to resolve the federal

investigation through the NPA was, in part, due to concerns about the merits of the case and
concerns about whether the government could win at trial. Yet, Acosta made the decision to

resolve the case through a state-based resolution and extended that proposal to Epstein’s defense

attorneys before the investigation was completed. As the investigation progressed, the FBI

continued to locate additional victims, and many had not been interviewed by the FBI by the time

of the initial offer. In other words, at the time of Acosta’s decision, the USAO did not know the
full scope of Epstein’s conduct; whether, given Epstein’s other domestic and foreign residences,

his criminal conduct had occurred in other locations; or whether the additional victims might

implicate other offenders. In addition, Villafaña planned to approach the female assistants to

attempt to obtain cooperation, but that step had not been taken.252 Most importantly, Acosta ended

the investigation without the USAO having obtained an important category of potentially
significant evidence: the computers removed from Epstein’s home prior to the PBPD’s execution

of a search warrant.

The PBPD knew that Epstein had surveillance cameras stationed in and around his home,

which potentially capturedvideo evidence of peoplevisiting his residence, and that before the state

250 Acosta told OPR that he understoodthat if Epsteinhad pled to the original charges contemplated by the state,
he would have received a two-year sentence, and in that circumstance, the PBPD would not have brought the case to

the FBI. OPR was unable to verify that charges originally contemplated by the state would have resulted in a two-
year sentence. OPR’s investigationconfirmed,however, that the PBPD brought the case to the FBI because the PBPD

Chief was dissatisfied with the state’s handling of the matter.

251 In commenting on OPR’s draft report, Acosta’s attorney stated that Acosta “accept[ed] OPR’s conclusion

that deferring prosecution of Jeffrey Epsteinto the State Attorney rather than proceedingwith a federal indictmentor
a federal plea was, inhindsight,poor judgment.” Acosta also acknowledged that the USAO’shandling of the matter

“would have benefited from more consistent staffing and attention. No one foresaw the additionalchallenges that the
chosen resolutionwould cause.And the [NPA]reliedtoo muchon state authorities,who gave Epsteinand his counsel

too much wiggle-room.” Acosta’s counselalso notedthat Acosta welcomed the public release of the Report,“did not
challenge OPR’s authority,welcomed the review,and cooperated fully.”

252 Although the FBI interviewed numerous employees of Epstein and Villafaña identified three of his female
assistants as potential co-conspirators,at the time that the USAO extended the terms of its offer, there had been no

significant effort to obtain these individuals’ cooperation against Epstein. The FBI attempted unsuccessfully to make
contact with two female assistants on August 27, 2007, as Epstein’sprivate plane was departing for the Virgin Islands,

but agents were unable to locate them on board the plane.

B. The Assessment of the Merits of a Potential Federal Prosecution Was

Underminedby the Failure to ObtainEvidenceor Take Other Investigative

StepsThat CouldHaveChangedthe Complexionof the Case
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search warrant was executed on that property, the computer equipment associated with those

cameras had been removed. Villafaña knew who had possession of the computer equipment.

Surveillance images might have shown the victims’ visits, and photographic evidence of their
appearance at the time of their encounters with Epstein could have countered the anticipated

argument that Epstein was unaware these girls were minors. The surveillance video might have

shown additional victims the investigators had not yet identified. Such images could have been

powerful visual evidence of the large number of girls Epstein victimized and the frequency of their

visits to his home, potentially persuasive proof to a jury that this was not a simple “solicitation”
case.

Epstein’s personal computers possibly contained even more damning evidence. Villafaña

told OPR that the FBIhad information that Epstein used hidden cameras inhis New York residence

to record his sexual encounters, and one victim told agents that Epstein’s assistant photographed

her in the nude. Based on this evidence, and experience in other sex cases involving minors,
Villafaña and several other witnesses opined to OPR that the computers might have contained

child pornography. Moreover, Epstein lived a multi-state lifestyle; it was reasonable to assume

that he may have transmitted still images or videos taken at his Florida residence over the internet

to be accessed while at one of his other homes or while traveling. The interstate transmission of

child pornography was a separate, and serious, federal crime that could have changed the entire
complexion of the case against Epstein.253 Villafaña told OPR, “[I]f the evidence had been what

we suspected it was . . . [i]t would have put this case completely to bed. It also would have

completely defeated all of these arguments about interstate nexus.”

Because she recognized the potential significance of this evidence, Villafaña attempted to

obtain the missing computers. After Villafaña learned that an individual associated with one of
Epstein’s attorneys had possession of the computer equipment that was removed from Epstein’s

home, she consulted with Department subject matter experts to determine how best to obtain the

evidence. Following the advice she received and after notifying her supervisors, Villafaña took

legal steps to obtain the computer equipment.

Epstein’s team sought to postpone compliance with the USAO’s demand for the
equipment. In late June 2007, defense attorney Sanchez requested an extension of time to comply;

in informing Sloman, Menchel, and Lourie of the request, Villafaña stressed that “we want to get

the computer equipment that was removed from Epstein’s home prior to the state search warrant

as soon as possible.” She agreed to extend the date for producing the computer equipment by one

week until July 17, 2007. On that day, Epstein initiated litigation regarding the computer
equipment. That litigation was still pending at the end of July, when Acosta decided to resolve

253
18 U.S.C. § 2251(a) provides, in pertinent part:

Any person who . . . induces . . . any minor to engage in . . . any sexually explicit

conduct for the purpose of producingany visual depiction of such conduct,shall
be punished . . . if such person knows or has reason to know that such visual

depiction will be . . . transmitted using any means or facility of interstate . . .
commerceor inor affectinginterstate . . . commerce. . . [or] if that visual depiction

was produced or transmitted using materials that have been mailed, shipped, or
transportedinor affectinginterstate or . . . commerceby any means,includingby

computer.
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the federal investigation in exchange for a plea in state court to a charge that carried a two-year

sentence. The FBI co-case agent told OPR that, in a meeting to discuss the resolution, at which

the FBI was present, the co-case agent specifically suggested that the USAO wait to pursue a
resolution until after the litigation was resolved, but this suggestion was “pushed under the rug”

without comment. Although the co-case agent could not recall who was present, the case agent

recalled that Menchel led the meeting, which occurred while the litigation was still pending.

Even after the NPA two-year state plea resolution was presented to the defense, Villafaña

continued to press ahead to have the court resolve the issue concerning the defense production of
the computer equipment. On August 10, 2007, she asked Lourie for authorization to oppose

Epstein’s efforts to stay the litigation until after an anticipated meeting between the USAO and the

defense, informing Lourie that a victim interviewed that week claimed she started seeing Epstein

at age 14 and had been photographed in the nude. A few days later, Villafaña told defense counsel

that she had “conferred with the appropriate people, and we are not willing to agree to a stay.”
Defense counsel then contacted Lourie, who agreed to postpone the hearing until after the

upcoming meeting with Acosta. After the meeting, and when the court sought to reschedule the

hearing, Villafaña emailed Sloman to ask if she should “put it off”; he replied, “Yes,” and the

hearing was re-set for September 18, 2007. As negotiations towards the NPA progressed,

however, the hearing was postponed indefinitely. Ultimately the NPA itself put the issue to rest
by specifying that all legal process would be held in abeyance unless and until Epstein breached

the agreement.

VillafañatoldOPRthat she had learnedthroughlaw enforcementchannelsthat the defense

team had reviewedthe contentsof Epstein’scomputers. She told OPR that, in her view, “the fact

that the defense was trying desperately to put off the hearing . . . was further evidence of the
importanceof the evidence.”

OPR questioned Acosta about the decisions to initiate, and continue with, the NPA

negotiations while the litigation concerning the computers was still pending, and to agree to

postpone the litigation rather than exhausting all efforts to obtain and review the computer

evidence. Acosta told OPR that he had no recollection of Villafaña’s efforts to obtain the missing
computers, but he believed that “there was a desire to move quickly as opposed to slowly”

regarding the plea.

Menchel, Sloman, and Lourie also all told OPR that they did not remember Villafaña’s

efforts to obtain the computers or recalled the issue only “vaguely.” Menchel expressed surprise

to OPR that a prosecutor could obtain “an entire computer” through the method utilized by
Villafaña, telling OPR, “I had not heard of that.” However, the contemporaneous records show

that Sloman, Menchel, and Lourie had each been aware in 2007 of Villafaña’s efforts to obtain

Epstein’s missing computer equipment.

Villafaña kept Menchel, in particular, well informed of her efforts to obtain the computer

equipment. She sent to Menchel, or copied him on, several emails about her plan to obtain the
computer equipment; specifically, her emails on May 18, 2007, July 3, 2007, and July 16, 2007,

all discussed her proposed steps. Villafaña told OPR that Lourie was involved in early discussions

about her proposal to obtain the evidence. Lourie also received Villafaña’s July 16, 2007 email

discussing the computer equipment and the plan to obtain it, and on one occasion he spoke directly
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with one of Epstein’s defense attorneys about it. Sloman told OPR during his interview that he

“vaguely” remembered the computer issue. The documentary evidence confirms that he had at

least some contemporaneous knowledge of the issue—when asked by Villafaña whether to put off
a September 12, 2007 hearing on the litigation, he told her to do so. Finally, as noted previously,

the FBI co-case agent proposed at a meeting with USAO personnel that the USAO wait until the

litigation was resolved before pursuing plea negotiations.

Contemporaneous records show that Acosta was likely aware before the NPA was signed

of the USAO’s efforts to obtain custody of Epstein’s computers and that after the NPA was signed,
he was informed about the use of legal process for obtaining the computer equipment. The NPA

itself provides that “the federal . . . investigation will be suspended, and all pending [legal process]

will be held in abeyance,” that Epstein will withdraw his “motion to intervene and to quash certain

[legal process],” and, further, that the parties would “maintain . . . evidence subject to [legal

process] that have been issued, and including certain computer equipment, inviolate” until the
NPA’s terms had been fully satisfied, at which point the legal process would be “deemed

withdrawn.” (Emphasis added.) Acosta’s numerous edits on the NPA’s final draft suggest that he

gave it a close read, and OPR expects that Acosta would not have approved the agreement without

understanding what legal process his office was agreeing to withdraw, or why the only type of

evidence specified was “certain computer equipment.” In addition, Acosta told OPR that he
worked closely with Sloman and Menchel, consulted with them, and relied on their counsel about

the case. Among other things, Acosta said he discussed with them concerns about the law and the

evidentiary issues presented by a federal criminal trial. Therefore, although it is possible that

Sloman made the decision to postpone the hearing concerning the USAO’s efforts to obtain the

computer equipment without consulting Acosta, once Acosta reviewed the draft NPA,Acosta was
on notice of the existence of and the ongoing litigation concerning Epstein’s missing computer

equipment.

Villafaña knew where the computers were; litigation over the demand for the equipment

was already underway; there was good reason to believe the computers contained relevant—and

potentially critical—information; and it was clear Epstein did not want the contents of his
computers disclosed. Nothing in the available record reveals that the USAO benefitted from

abandoning pursuit of this evidence when they did, or that there was any significant consideration

of the costs and benefits of forgoing the litigation to obtain production of the computers.254

Instead, the USAO agreed to postpone and ultimately to abandon its efforts to obtain evidence that

could have significantly changed Acosta’s decision to resolve the federal investigation with a state
guilty plea or led to additional significant federal charges. By agreeing to postpone the litigation,

the USAO gave away leverage that might have caused the defense to come to an agreement much

earlier and on terms more favorable to the government. The USAO ultimately agreed to a term in

the NPA that permanently ended the government’s ability to obtain possible evidence of significant

crimes and did so with apparently little serious consideration of the potential cost.

254 If the USAO had significant concerns about its likelihood of prevailing,postponingthe litigation to use it as
leverage inthe negotiationsmight have been strategically reasonable. Lourie suggested in his response to hisinterview

transcript that the courtmight have precludedproductionof the computers. However,OPRsaw no evidence indicating
that Villafaña or her supervisors were concerned that the court would do so, and Villafaña had consulted with the

Department’ssubject matter experts before initiating her action to obtain the equipment.
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To be clear, OPR is not suggesting that prosecutors must obtain all available evidence

before reaching plea agreements or that prosecutors cannot reasonably determine that reaching a

resolution is more beneficial than continuing to litigate evidentiary issues. Every case is different
and must be judged on its own facts. In this case, however, given the unorthodox nature of the

state-based resolution, the fact that Acosta’s decision to pursue it set the case on a wholly different

track than what had been originally contemplated by his experienced staff, the nature and scope of

Epstein’s criminal conduct, the circumstances surrounding the removal of the computers from

Epstein’s residence, and the potential for obtaining evidence revealing serious additional criminal
conduct, Acosta had a responsibility to ensure that he was fully informed about the consequences

of pursing the course of action that he proposed and particularly about the consequences flowing

from the express terms of the NPA. In deciding to resolve the case pre-charge, Acosta lost sight

of the bigger picture that the investigation was not completed and viable leads remained to be

pursued. The decision to forgo the government’s efforts to obtain the computer evidence and to
pursue significant investigative steps should have been made only after careful consideration of

all the costs and benefits of the proposed action. OPR did not find evidence that Acosta fully

considered the costs of ending the investigation prematurely.255

The heart of the controversy surrounding the Epstein case is the apparent undue leniency

afforded him concerning his sentence. After offering a deal that required a “non-negotiable”

24-month term of incarceration, Acosta agreed to resolve it for an 18-month term of incarceration,

knowing that gain time would reduce it further, and indeed, Epstein served only 13 months.
Epstein ultimately did not serve even that minimal sentence incarcerated on a full-time basis

because the state allowed Epstein into its work release program within the first four months of his

sentence. As Lourie told OPR, “[E]verything else that happened to [Epstein] is exactly what

should have happened to him. . . . He had to pay a lot of money. He had to register as a sex

offender,” but “in the perfect world, [Epstein] would have served more time in jail.”

Due to the passage of time and the subjects’ inability to recall many details of the relevant

events, OPR was unable to develop a clear understanding of how the original two-year sentence

requirement was developed or by whom. Two possibilities were articulated during OPR’s subject

interviews: (1) the two years represented the sentence Epstein would have received had he pled

guilty to an unspecified charge originally contemplated by the state; or (2) the two years
represented the sentence the USAO determined Epstein would be willing to accept, thus avoiding

the need for a trial. As to the former possibility, Acosta told OPR that his “best understanding” of

the two-year proposal was that it correlated to “one of the original state charges.” He elaborated,

255 In commenting on OPR’s draft report,Acosta’s attorney objected to OPR’s conclusionthat Acosta knew or
shouldhave known about the litigation regarding the computersand that he should have given greater consideration

to pursuing the computers before the NPA was signed. Acosta’s attorney asserted that Acosta was not involved in
that level of “granularity”; that his “‘small thoughts’ edits” on the NPA were limited and focused on policy; and that

it was appropriate for him to rely on his staff to raise any issues of concern to him. For the reasons stated above,OPR
nonetheless concludes that having developed a unique resolution to a federal investigation,Acosta had a greater

obligationto understand and consider what the USAO was giving up and the appropriatenessof doing so.

C. OPR Was Unable to Determine the Basis for the Two-Year Term of

Incarceration,That It Was Tied to TraditionalSentencingGoals, or That It

Satisfiedthe FederalInterestinthe Prosecution
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“I’m reconstructing memories of . . . 12 years ago. I can speculate that at some point, the matter

came up, and I or someone else said . . . what would the original charges have likely brought? And

someone said this amount.” Acosta told OPR that he could not recall who initially proposed this
method, but he believed that it likely did not result from a single specific discussion but rather

from conversations over a course of time. Acosta could not recall specifically with whom he had

these discussions, other than that it would have been Lourie, Menchel, or Sloman. Villafaña was

not asked for her views on a two-year sentence, and she had no input into the decision before it

was made. Villafaña told OPR that she examined the state statutes and could not validate that a
state charge would have resulted in a 24-month sentence. OPR also examined applicable state

statutes and the Florida sentencing guidelines, but could not confirm that Epstein was, in fact,

facing a potential two-year sentence under charges contemplated by the PBPD.

On the other hand, during his OPR interview,Lourie “guess[ed]” that “somehowthe

defense conveyed. . . we’re goingto trial if it’smore than two years.” Menchelsimilarlytold
OPR that he did not knowhowthe two year sentencewasderived,but “obviouslyit wasa number

that the office felt was palatableenoughthat [Epstein]would take” it. Slomantold OPRthat he

hadno idea how the two-yearsentenceproposalwas reached.

The contemporaneous documentary record, however, provides no indication that Epstein’s

team proposed a two-year sentence of incarceration or initially suggested, before the USAO made
its offer, that Epstein would accept a two-year term of incarceration. As late as July 25, 2007—

only days before the USAO provided the term sheet to defense counsel—Epstein’s counsel

submitted a letter to the USAO arguing that the federal government should not prosecute Epstein

at all. Furthermore, after the initial “term sheet” was presented and negotiations for the NPA

progressed, Epstein’s team continued to strongly press for less or no time in jail.

The USAO had other charging and sentencing options available to it. The most obvious

alternative to the two-year sentence proposal was to offer Epstein a plea to a federal offense that

carried a harsher sentence. If federally charged, Epstein was facing a substantial sentence under

the federal sentencing guidelines, 168 to 210 months’ imprisonment. However, it is unlikely that

he would have agreed to a plea that required a guidelines sentence, even one at the lower end of
the guidelines. Menchel told OPR that he and his colleagues had been concerned that Epstein

would opt to go to trial if charged and presented with the option of pleading to a guidelines

sentence, and as previously discussed, there were both evidentiary and legal risks attendant upon

a trial in this case. If federally charged, Epstein’s sentencing exposure could have been managed

by offering him a plea under Federal Rule of Criminal Procedure 11(c) for a stipulated sentence,
which requires judicial approval. Acosta rejected this idea, however, apparently because of a

perception that the federal district courts in the Southern District of Florida did not view Rule 11(c)

pleas favorably and might refuse to accept such a plea and thus limit the USAO’s options.

Another alternative was to offer Epstein a plea to conspiracy, a federal charge that carried

a maximum five-year sentence. Shortly after Villafaña circulated the prosecution memorandum
to her supervisors, Lourie recommended to Acosta charging Epstein by criminal complaint and

offering a plea to conspiracy “to make a plea attractive.” Similarly, before learning that Menchel

had already discussed a state-based resolution with Epstein’s counsel, Villafaña had considered

offering Epstein a plea to one count of conspiracy and a substantive charge, to be served

concurrently with any sentence he might receive separately as a result of the state’s outstanding
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indictment. Given Epstein’scontinued insistence that federal charges were not appropriate and

defense counsel’s efforts to minimize the amount of time Epstein would spend in jail, it is

questionablewhether Epsteinwouldhave acceptedsuch a plea offer,but the USAOdid not even
extendthe offer to determinewhat his response to it wouldbe.

Weighed against possible loss at trial were some clear advantages to a negotiated resolution

that ensured a conviction, including sexual offender registration and the opportunity to establish a

mechanism for the victims to recover damages. These advantages, added to Acosta’s concern

about intruding on the state’s authority, led him to the conclusion that a two-year state plea would
be sufficient to prevent manifest injustice. Menchel told OPR, “I don’t believe anybody at the

time that this resolution was entered into was looking at the two years as a fair result in terms of

the conduct. I think that was not the issue. The issue was whether or not if we took this case to

trial, would we risk losing everything?”

During the course of negotiations over a potential federal plea, the USAO agreed to accept
a plea for an 18-month sentence, a reduction of six months from the original “non-negotiable” two-

year term. The subjects did not have a clear memory of why this reduction was made. Villafaña

attributed it to a conversation between Acosta and Lefkowitz, but Acosta attributed it to a decision

made during the negotiating process by Villafaña and Lourie, telling OPR that he understood his

attorneys needed flexibility to reach a final deal with Epstein.

OPR found no contemporaneous documents showing the basis for the two-year term.

Despite extensive subject interviews and review of thousands of contemporaneous records, OPR

was unable to determine who initially proposed the two-year term of incarceration or why that

term, as opposed to other possible and lengthier terms, was settled on for the initial offer. The

term was not tied to statutory or guidelines sentences for potential federal charges or, as far as
OPR could determine, possible state charges. Furthermore, while the USAO initially informed the

defense that the two-year term was “non-negotiable,” Acosta failed to enforce that position and

rather than a “floor” for negotiations, it became a “ceiling” that was further reduced during the

negotiations. OPR was unable to find any evidence indicating that the term of incarceration was

tied either to the federal interest in seeking a just sentence for a serial sexual offender, or to other
traditional sentencing factors such as deterrence, either of Epstein or other offenders of similar

crimes. Instead, as previously noted, it appears that Acosta primarily considered only a

punishment that was somewhat more than that to which the state had agreed. As a result, the

USAO had little room to maneuver during the negotiations and because Acosta was unwilling to

enforce the “non-negotiable” initial offer, the government ended up with a term of incarceration
that was not much more than what the state had initially sought and which was significantly

disproportionate to the seriousness of Epstein’s conduct.

In sum, it is evident that Acosta’s desire to resolve the federal case against Epstein led him

to arrive at a target term of incarceration that met his own goal of serving as a “backstop” to the

state, but that otherwise was untethered to any articulable, reasonable basis. In assessing the case
only through the lens of providing a “backstop” to the state, Acosta failed to consider the need for

a punishment commensurate with the seriousness of Epstein’s conduct and the federal interest in

addressing it.
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After the agreement was reached, the collateral attacks and continued appeals raised the

specter that the defense had negotiated in bad faith. At various points, individual members of the
USAO team became frustrated by defense tactics, and in some instances, consideration was given

to whether the USAO should declare a unilateral breach. Indeed, on November 24, 2008, the

USAO gave notice that it deemed Epstein’s participation in work release to be a breach of the

agreement but ultimately took no further action. Acosta told OPR: “I was personally very

frustrated with the failure to report on October 20, and had I envisioned that entire collateral attack,
I think I would have looked at this very differently.”

Once the NPA was signed, Acosta could have ignored Epstein’s requests for further review

by the Department and, if Epstein failed to fulfill his obligations under the NPA to enter his state

guilty plea, declared Epstein to be in breach and proceeded to charge him federally. When

questioned about this issue, Acosta explained that he believed the Department had the “right” to
address Epstein’s concerns. He told OPR that because the USAO is part of the Department of

Justice, if a defendant asks for Departmental review, it would be “unseemly” to object. During his

OPR interview, Sloman described Acosta as very process-oriented, which he attributed to Acosta’s

prior Department experience. Sloman, however, believed the USAO gave Epstein “[t]oo much

process,” a result of the USAO’s desire to “do the right thing” and to the defense team’s ability to
keep pressing for more process without triggering a breach of the NPA. Furthermore, Epstein’s

defense counsel repeatedly and carefully made clear they were not repudiating the agreement.

Acosta told OPR that the USAO would have had to declare Epstein in breach of the NPA in order

to proceed to file federal charges, and Epstein would undoubtedly have litigated whether his effort

to obtain Departmental review constituted a breach. Acosta recalled that he was concerned, as was
Sloman, that a unilateral decision to rescind the non-prosecution agreement would result in

collateral litigation that would further delay matters and make what was likely a difficult trial even

harder.

Acosta’s and Sloman’s concerns about declaring a breach were not unreasonable. A court

would have been unlikely to have determined that defense counsel’s appeal of the NPA to the
Department and unwillingness to set a state plea date while that appeal was ongoing was sufficient

to negate the agreement. However, some of the difficulty the USAO faced in declaring a breach

was caused by decisions Acosta made before and shortly after the NPA was signed. For example,

and significantly, it was Acosta who changed the language, “Epstein shall enter his guilty plea and

be sentenced not later than October 26, 2007” to “Epstein shall use [his] best efforts to enter his
guilty plea and be sentenced not later than October 26, 2007.” (Emphasis added.) Acosta also

agreed not to enforce the NPA’s October 26, 2007 deadline for entry of Epstein’s plea, and he told

defense counsel that he had no objection if they decided to pursue an appeal to the Department.

Following these decisions, the USAO would have had significant difficulty trying to prove that

Epstein was not using his “best efforts” to comply with the NPA and was intentionally failing to
comply, as opposed to pursuing a course to which the U.S. Attorney had at least implicitly agreed.

The question at the center of much of the public controversy concerning the USAO’s

handlingof its criminal investigationof Epstein is why the USAOagreed to resolve a case in which

D. Acosta’s DecisionsLedto DifficultiesEnforcingthe NPA

E. Acosta DidNot Exercise Sufficient Supervisory Review over the Process
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the defendant faced decades in prison for sexual crimes against minors with such an insignificant

term of incarceration, and made numerous other concessions to the defense. As OPR has set forth

in substantial detail in this Report, OPR did not find evidence to support allegations that the
prosecutors sought to benefit Epstein at the expense of the victims. Instead, the result can more

appropriately be tied to Acosta’s misplaced concerns about interfering with a traditionally state

crime and intruding on state authority. Acosta was also unwilling to abandon the path that he had

set, even when Villafaña and Lourie advocated to end the negotiations and even though Acosta

himself had learned that the state authorities may not have been a reliable partner.

Many of the problems that developed might have been avoided had Acosta engaged in

greater consultation with his staff before making key decisions. The contemporaneous records

revealed problems with communication and coordination among the five key participants. Acosta

was involved to a greater extent and made more decisions than he did in a typical case. Lourie

told OPR that it was “unusual to have a U.S. Attorney get involved with this level of detail.”
Menchel told OPR, “I know we would have spoken about this case a lot, okay? And I’m sure with

Jeff as well, and there were conversations -- a meeting that I had with Marie and Andy as well.”

Lourie similarly told OPR:

At the same time, Acosta was significantly removed, both inphysical distance and in levels

in the supervisory chain, from the individuals with the most knowledge of the facts of the case—

Villafaña and, to a lesser extent, Lourie. Lourie normally would have signed off on the prosecution

memorandum on his own, but as he told OPR, he recognized that the case was going to go through
the front office “[b]ecause there was front office involvement from the get go.” Yet, although

Acosta became involved at certain points in order to make decisions, he did not view himself as

overseeing the investigation or the details of implementing his decisions. OPR observed that as a

consequence, management of the case suffered from both an absence of ownership of the

investigation and failures in communication that affected critical decisions.

On occasion, Villafaña included Acosta directly in emails, but often, information upon

which Acosta relied for his decisions and information about the decisions Acosta had made

traveled through multiple layers between Acosta and Villafaña. Villafaña did draft a detailed,

analytical prosecution memorandum, but it is not clear that Acosta read it and instead may have

relied on conversations primarily with Menchel and later with Sloman after Menchel’s departure.
Despite these discussions, though, it is not clear that Acosta was aware of certain information, such

as Oosterbaan’s strong opinion from the outset in favor of the prosecution or of Villafaña’s

concerns and objections to a state-based resolution or the final NPA. Acosta interpreted the state

indictment on only one charge as a sign that the case was weak evidentially, but it is not clear that

when making his decision to resolve the matter though a state-based plea, he knew the extent to

Well, . . . he would have been talking to Jeff and Matt, talking to me

to the extent that he did, he would have been looking at the Pros
Memo and . . . the guidance from CEOS, he would have been

reading the defense attorney’s letters, maybe talking to the State

Attorney, I don’t know, just . . . all these different sources of

information he was -- I’m comfortable that he knew the case, you

know, that he was, he was reading everything. Apparently, he, you
know, read the Pros Memo, he read all the stuff . . . .
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which Villafaña and Lourie believed that the state had intentionally failed to aggressively pursue

a broader state indictment.

One example illustrates this communication gap. In a September 20, 2007 email to Lourie
asking him to read the latest version of the proposed “hybrid” federal plea agreement (calling for

Epstein to plead to both state and federal charges), Acosta noted, “I don’t typically sign plea

agreements. We should only go forward if the trial team supports and signs this agreement. I

didn’t even sign the public corruption or [C]ali cartel agreements, so this should not be the first.”

(Emphasis added.) In his email to Villafaña, Lourie attached Acosta’s email and instructed
Villafaña to “change the signature block to your name and send as final to Jay [Lefkowitz].”

(Emphasis added.) Villafaña raised no objection to signing the agreement. Acosta told OPR that

he wanted to give the “trial team” a chance to “speak up and let him know” if they did not feel

comfortable with the agreement. Villafaña, however, told OPR that she did not understand that

she was being given an opportunity to object to the agreement; rather, she believed Acosta wanted
her to sign it because he was taking an “arm’s length” approach and signaling this “was not his

deal.” The fact that the top decision maker believed he was giving the line AUSA an opportunity

to reflect and stop the process if she believed the deal was inappropriate, but the line AUSA

believed she was being ordered to sign the agreement because her boss wanted to distance himself

from the decision, reflects a serious communication gap.

As another example, at one point, Villafaña, frustrated and concerned about the decisions

being made concerning a possible resolution, requested a meeting with Acosta; ina sternly worded

rebuke, Menchel rejected the request. Although Menchel told OPR that he was not prohibiting

Villafaña from speaking to Acosta, Villafaña interpreted Menchel’s email to mean that she could

not seek a meeting with Acosta. As a consequence, Acosta made his decision about a state
resolution and the term of incarceration without any direct input from Villafaña. Acosta told OPR

that he was unaware that Villafaña had sought a meeting with him and he would have met with

her if she had asked him directly. OPR did not find any written evidence of a meeting involving

both Acosta—the final decision maker—and Villafaña—the person most knowledgeable about the

facts and the law—before Acosta made his decision to resolve the case through state charges or to
offer the two-year term, and Villafaña said she did not have any input into the decision. Although

a U.S. Attorney is certainly not required to have such direct input, and it may be that Menchel

presented what he believed to be Villafaña’s views, OPR found no evidence that Acosta was aware

of Villafaña’s strong views about, and objections to, the proposed resolution.256

Two logistical problems hindered effective communication. First, the senior managers
involvedin the case—Acosta,Sloman,and Menchel—hadoffices located in Miami, while the

officesof the individualsmost familiar with facts of the case—Villafañaand, to a lesser extent,

Lourie—werelocatedin West PalmBeach. Consequently,Villafaña’sdiscussionswith her senior

256 In her 2017 Declaration in the CVRA litigation, Villafaña stated that, given the challenges of obtaining
victims’ cooperationwith a federal prosecution,“I believedand still believe that a negotiated resolutionof the matter

was in the best interests of the [USAO] and the victims as a whole. The [USAO] had also reached that same
conclusion.” Several subjects pointed to this statement as indicating that Villafaña in fact supportedthe NPA. Inher

OPR interview,however,Villafaña drew a distinction between resolving the investigation through negotiations that
led to what inher view was a reasonableoutcome,which she would have supported,and “this negotiatedresolution”—

that is, the NPA—whichshe did not support.
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managers required more effort than in other offices, where a line AUSA can more easily just stop

by a supervisor’s office to discuss a case.257

Second, key personnel were absent at varying times. Menchel’s last day in the office was
August 3, 2007, the day he sent to the defense his letter making the initial offer, and presumably

in the immediate period before his departure date, Menchel would have been trying to wrap up his

outstanding work. Yet, this was also the time when Acosta was deciding how to resolve the matter.

Similarly, in the critical month of September, the NPA and plea negotiations intensified and the

NPA evolved significantly, with the USAO having to consider multiple different options as key
provisions were continuously added or modified while Villafaña pressed to meet her late-

September deadline. Although Lourie was involved with the negotiations during this period, he

was at the same time transitioning not only to a new job but to one in Washington, D.C., and was

traveling between the two locations. Sloman was on vacation in the week preceding the signing,

when many significant changes were made to the agreement, and he did not participate in drafting
or reviewing the NPA before it was signed. Accordingly, during the key negotiation period for a

significant case involving a unique resolution, no one involved had both a thorough understanding

of the case and full ownership of the decisions that were being made. Villafaña certainly felt that

during the negotiations, she was only implementing decisions made by Acosta. Acosta, however,

told OPR that when reviewing the NPA, “I would have reviewed this for the policy concerns. Did
it do the . . . bullet points, and my assumption, rightly or wrongly, would have been that Andy and

Marie would have looked at this, and that this was . . . appropriate.”

The consequences flowing from the lack of ownership and effective communication can

be seen in the NPA itself. As demonstrated by the contemporaneous communications, the

negotiations were at times confusing as the parties considered multiple options and even revisited
proposals previously rejected. Meanwhile, Villafaña sought to keep to a deadline that would allow

her to charge Epstein when she had planned to, if the parties did not reach agreement. In the end,

Acosta accepted several terms with little apparent discussion or consideration of the ramifications.

The USAO’s agreement not to prosecute “any potential co-conspirators” is a notable

example. As previously noted, the only written discussion about the term that OPR found was
Villafaña’s email to Lourie and the incoming West Palm Beach manager, with copies to her

co-counsel and direct supervisor, stating that she did not believe the provision “hurts us,” and

neither Acosta, Lourie, nor Villafaña recalled any further discussion about the provision. Although

OPR did not find evidence showing that Acosta, Lourie, or Villafaña intended the scope of the

provision to protect anyone other than Epstein’s four assistants, the plain language of the provision
precluded the USAO from prosecuting anyone who engaged with Epstein inhis criminal conduct,

within the limitations set by the overall agreement. This broad prosecution declination would

likely be unwise in most cases but in this case in particular, the USAO did not have a sufficient

investigative basis from which it could conclude with any reasonable certitude that there were no

other individuals who should be held accountable along with Epstein or that evidence might not
be developed implicating others. Prosecutors rarely promise not to prosecute unidentified third

257 In his OPR interview, Acosta commented that although Menchel’s office was on the same floor as Acosta’s,

he was in a different suite, which “affects interaction.”
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parties.258 The rush to reach a resolution should not have led the USAO to agree to such a

significant provision without a full consideration of the potential consequences and justification

for the provision. It is highly doubtful that the USAO’s refusal to agree to that term would have
itself caused the negotiations to fail; the USAO’s rejection of the defense proposal concerning

immigration consequences did not affect Epstein’s willingness to sign the agreement. The

possibility that individuals other than Epstein’s four female assistants could have criminal

culpability for their involvement inhis scheme could have been anticipated and should have caused

more careful consideration of the provision.

Similarly, the confidentiality provision was also accepted with little apparent consideration

of the implications of the provision for the victims, and it eventually became clear that the defense

interpreted the provision as precluding the USAO from informing the victims about the status of

the investigation. Agreeing to a provision that restricted the USAO’s ability to disclose or release

information as it deemed appropriate mired the USAO in disputes about whether it was or would
be violating the terms of the NPA by disclosing information to victims or the special master.

Decisions about disclosure of information should have remained within the authority and province

of the USAO to decide as it saw fit.

There is nothing improper about a U.S. Attorney not having a meeting with the line AUSA

or other involved members of the prosecution team before he or she makes a decision in a given
case; indeed, U.S. Attorneys often make decisions without having direct input from line AUSAs.

And Acosta did have discussions with Menchel, and possibly Sloman, before making the critical

decision to resolve the matter through a state plea, although the specifics of those discussions could

not be recalled by the participants due to the passage of time. This case, however, was different

from the norm, and Acosta was considering a resolution that was significantly different from the
usual plea agreement. Contemporaneous records show that Acosta believed the case should be

handled like any other, but Acosta’s decision to fashion an unorthodox resolution made the case

unlike any other, and it therefore required appropriate and commensurate oversight. Acosta may

well have decided to proceed in the same fashion even if he had sought and received a full briefing

258 CEOS Chief Oosterbaan told OPR this provision was “very unusual.” Principal Associate Deputy Attorney

General John Roth commented, “I don’t know how it is that you give immunity to somebody who’s not identified. I

just don’t know how that works.” Villafaña’s co-counsel told OPR:

Deputy Attorney General Filip called the provision “pretty weird.” Menchel’s successor as CriminalChief told OPR

that he had never heard of such a thing in his 33 years of experience as a prosecutor. A senior AUSA with substantial
experience prosecuting sex crimes against children commented that it was “horrendous” to provide immunity for

participants in such conduct.

[I]t’s effectively transactional immunity which I didn’t think we were supposed

to do at the Departmentof Justice.. . . I’ve never heardof anythingof the sort. . . .
[W]e go to great lengthsinmost plea agreementsto go and not give immunityfor

example, for crimes of violence, . . . for anything beyond the specific offense
which was being investigatedduring the specific time periods and for you and

nobody else. I mean on rare occasion I’ve seen cases where say someone was
dealing drugs and their wife was involved.. . . And they’ve got kids.. . . [and]it’s

understoodthat the wife probablycouldbe prosecutedand sent to jail too,but you
know the husband’swilling to go and take the weight . . . . This is not one of

those.

186



from Villafaña and others, but given the highly unusual procedure being considered, his decision

should have been made only after a full consideration of all of the possible ramifications and

consequences of pushing the matter into the state court system, with which neither Villafaña nor
the other subjects had experience, along with consideration of the legal and evidentiary issues and

possible means of overcoming those issues. OPR did not find evidence indicating that such a

meeting or discussion with the full team was held before the decision was made to pursue the

state-based resolution, before the decision was made to offer a two-year term of incarceration, or

before the NPA, with its unusual terms, was signed. As Acosta later recognized and told OPR,
“And a question that I think is a valid one in my mind is, did the focus on, let’s just get this done

and get a jail term, mean that we didn’t take a step back and say, let’s evaluate how this train is

moving?”

Many features of the NPA were given inadequate consideration, including core provisions

like the term of incarceration and sexual offender registration, with the result that Epstein was able
to manipulate the process to his benefit. Members of his senior staff held differing opinions about

some of the issues that Acosta felt were important and that factored into his decision-making.

There does not seem to be a point, however, at which those differing opinions were considered

when forming a strategy; rather, Acosta seems to have made a decision that everyone beneath him

followed and attempted to implement but without a considered strategy beyond attaining the three
core elements. As the U.S.Attorney, Acosta had authority to proceed in this manner, but many of

the problems that developed with the NPA might have been avoided with a more thoughtful

approach. As Acosta belatedly recognized, “[I]f I was advising a fellow U.S. Attorney today, I

would say, think it through.”259

No one of the individual problems discussed above necessarily demonstrates poor
judgment by itself. However, in combination, the evidence shows that the state-based resolution

was ill conceived from the start and that the NPA resulted from a flawed decision-making process.

From the time the USAO opened its investigation, Acosta recognized the federal interest in

prosecuting Epstein, yet after that investigation had run for more than a year, he set the

investigation on a path not originally contemplated. Having done so, he had responsibility for
ensuring that he received and considered all of the necessary information before putting an end to

a federal investigation into serious criminal conduct. Acosta’s failure to adequately consider the

full ramifications of the NPA contributed to a process and ultimately a result that left not only the

line AUSA and the FBI case agents dissatisfied but also caused victims and the public to question

the motives of the prosecutors and whether any reasonable measure of justice was achieved.
Accordingly, OPR concludes that Acosta exercised poor judgment in that he chose a course of

action that was in marked contrast to the action that the Department would reasonably expect an

attorney exercising good judgment to take.

259 In commenting on OPR’s draft report, Acosta’s attorney acknowledged that “[t]he matter would have

benefited from more consistent staffing and attention.”
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I. OVERVIEW

Chapter Three describes the events pertaining to the federal government’s interactions and

communications with victims in the Epstein case, and should be read in conjunction with the
factual background set forth in Chapter Two, Part One. This chapter sets forth the pertinent legal

authorities and Department policies and practices regarding victim notification and consultation,

as well as OPR’s analysis and conclusions. OPR discusses key events relating to the USAO’s and

the FBI’s interactions with victims before and after the signing of the NPA, beginning with the
FBI’s initial contact with victims through letters informing them that the FBI had initiated an

investigation. A timeline of key events is provided on the following page.

II. THE CVRA,18 U.S.C. § 3771

In December 1982, the President’s Task Force on Victims of Crime issued a final report

outlining recommendations for the three branches of government to improve the treatment of crime

victims. The Task Force concluded that victims have been “overlooked, their pleas for justice
have gone unheeded, and their wounds—personal, emotional and financial—have gone

unattended.”260 Thereafter, the government enacted various laws addressing victims’ roles in the

criminal justice system: the Victim and Witness Protection Act of 1982, the Victims of Crime Act

of 1984, the Victims’ Rights and Restitution Act of 1990 (VRRA), the Violent Crime Control and

Law Enforcement Act of 1994, the Antiterrorism and Effective Death Penalty Act of 1996, the
Victim Rights Clarification Act of 1997, and the Justice for All Act of 2004.261

The CVRA, enacted on October 30, 2004, as part of the Justice for All Act, was designed

to protect crime victims and to make them “full participants in the criminal justice system.”262 The

CVRA resulted from a multi-year bipartisan effort to approve a proposal for a constitutional

amendment guaranteeing victims’ rights, some of which had previously been codified as a victims’

260
President’s Task Force on Victims of Crime Final Report at ii (Dec. 1982).

261 See Pub.L. No.97-291(Victimand Witness Protection Act) (1982);Pub.L.No.98-473 (Victims of Crime
Act) (1984);Pub.L.No.101-647(Victims’ Rights and RestitutionAct) (1990);Pub.L.No.103-322(Violent Crime

Control and Law Enforcement Act) (1994); Pub. L. No. 104-132 (Antiterrorism and Effective Death Penalty Act)
(1996); Pub. L. No. 105-6 (Victim Rights Clarification Act) (1997); and Pub. L. No.108-405 (Justice for All Act)

(2004).

262 Kenna v. U.S. Dist. Court, 435 F.3d 1011, 1016 (9th Cir. 2006); United States v. Moussaoui, 483 F.3d 220,

234 (4th Cir. 2007); and Justice for All Act.

CHAPTERTHREE

ISSUESRELATINGTO THE GOVERNMENT’SINTERACTIONS
AND COMMUNICATIONSWITHVICTIMS

A. History

PART ONE: FACTUALBACKGROUND
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Bill of Rights in the VRRA.263 Followingmultiple Senate Judiciary Committee subcommittee
hearings and various revisions ofthe proposedamendment, the Senators determinedthat such an
amendmentwas unlikely to be approvedand, instead, they presentedthe CVRA as a compromise

264
measure .

B. Enumerated Rights

The CVRA defines the term “ crime victim ” as “ a person directly and proximately harmed
as a result of the commission of a Federal offense or an offense in the District of Columbia. 265

Initially, and at the time relevant to the federal Epstein investigation, the CVRA afforded crime
victims the following eight rights:

1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice ofany public

court proceeding, or any parole proceeding, involving the crime or
of any release or escape of the accused.

(3 ) The right not to be excluded from any such public court

proceeding, unless the court, after receiving clear and convincing
evidence, determines that testimony by the victim would be

materially altered if the victim heard other testimony at that

proceeding

(4 ) The right to be reasonably heard at any public proceeding in the
district court involving release , plea sentencing , or any parole
proceeding

(5 ) The reasonable right to confer with the attorney for the
Governmentin the case.

263

See 150 Cong. Rec. at 1 5 (2004) . The VRRA identifiedvictims' rightsto ( ) be treated with

fairnessandwith respect for the victim's dignityandprivacy; (2) be reasonablyprotectedfromthe accusedoffender;
(3) be notifiedofcourt proceedings; ( 4) be present at all publiccourt proceedingsthat relate to the offense, unlessthe
court determinesthat testimonyby the victimwouldbemateriallyaffectedifthe victimheardothertestimonyat trial;
(5) conferwith an attorney for the Governmentinthe case; ( 6 ) restitution; and ( ) informationabout the conviction,

sentencing, imprisonment, andreleaseof the offender. 42 U.S.C. 10606(b ) ( 1990) . The relevanttext oftheVRRA
is set forth in ChapterThree, PartTwo, Section1.B of this Report.

264

150Cong. Rec. S4260-01at 1 5 2004) . Althoughninecongressionalhearingswere heldbetween1996 and

2003 concerning amending the Constitution to address victims' rights neither chamber of Congress voted on
legislationproposingan amendment. UnitedStates GovernmentAccountabilityOffice ( GAO) , 09-54, Report
to CongressionalCommittees: Crime Victims RightsAct– IncreasingAwareness, Modifyingthe ComplaintProcess

andEnhancingCompliance MonitoringWill ImproveImplementationof the Act at 16 (Dec. 2008) ( GAO CVRA
AwarenessReport).

265
The relevant text of the CVRA is set forth inChapter Three, Part Two, Section I.A of this Report.



(6 ) The right to full and timelyrestitutionas providedin law.

(7) The right to proceedings free from unreasonable delay .

(8 ) The right to be treated with fairness and with respect for the
victim's dignity and privacy .

Although many of the rights included in the CVRA already existed in federal law as part
of the VRRA, the CVRA afforded crime victims standing to assert their rights in federal court or
by administrative complaint to the Department, and obligated the court to ensure that such rights
were afforded. The passage of the CVRA repealed the rights portion of the VRRA (42 U.S.C.

10606), but kept intact the portion of the VRRA directing federal law enforcement agencies to
provide certain victim services, such as counseling and medical care referrals (42 U.S.C.

10607( )) Department training emphasizes that the VRRA obligates the Department to provide
victim services, which attach upon the detection of a crime, while the CVRA contains court
enforceable rights that attachuponthe filingofa charging instrument.

In 2015 Congress amended the CVRA and added the following two rights: 2

(9) The right to be informedina timelymannerofany pleabargain
or deferredprosecutionagreement.

( 10) The right to be informed of the rights under this section and the

services described in section 503 (c) the Victims ' Rights and

Restitution Act of 1990 (42 U.S.C. 10607( ) and provided contact
information for the Office ofthe Victims ' Rights Ombudsman ofthe

Department ofJustice.

III. THE DEPARTMENT’SINTERPRETATIONOF THE CVRA'S DEFINITIONOF

“ CRIME VICTIM ” AT THE TIME OF THE EPSTEININVESTIGATION

A. April 1, 2005 Officeof LegalCounsel PreliminaryReview”

In 2005 , Department management requested informal guidance from the Department's

Office of Legal Counsel (OLC ) regarding interpretation of the CVRA's definition of “crime

victim . On April 1, 2005, OLC provided “ preliminary and informal guidance by email,

concluding that “the status of a crime victim ' may be reasonably understood to commence upon
the filing of a complaint, and that the status ends if there is a subsequent decision not to indict or

prosecute the Federal offense that directly caused the victim's harm .

266

267

H. Rep. No. 114-7 (Jan. 27, 2015) .

OLC is responsible for providing legal advice to the President , Department components , and other executive
branch agencies .

268 The OLC 2005 InformalGuidanceis summarizedina MemorandumOpinionto the ActingDeputyAttorney
GeneralfromDeputyAssistantAttorneyGeneralJohn E. Bies(Dec. 17, 2010) , publishedas Officeof Counsel,
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OLC concluded that because the CVRA defines “ crime victim' as a directly and
proximately harmed by the commission of a Federal offense, the definition of victim is thus

tethered to identification of a offense, an event that occurs with the filing of a

complaint.” OLC further concluded that because the House Report stated that the CVRA codifies

the “ rights of crime victims in the Federal judicial system ” and a complaint commences the
process' and places an offense within the judicial system , the legislature must have

intended for CVRA rights to commence upon the filing of a complaint.

OLC also found that the language of the CVRA rights supported its interpretation. For

example, the first right grants a victim protection from the accused, ” not a suspect. Additionally ,

the second, third, and fourth rights refer to “ victim notification, and access to, public proceedings
involving release, plea, sentencing or parole — none of which commence prior to the filing of a

complaint.

B. 2005 Attorney General Guidelines for Victim and Witness Assistance

In May 2005 , the Department updated its Attorney General Guidelines for Victim and
Witness Assistance (2005 Guidelines ) to include the CVRA.2269 The 2005 Guidelines specifically
cited the CVRA requirement that agencies “ engaged in the detection, investigation, or prosecution
of crime shall make their best efforts to see that crime victims are notified of, and accorded ” their
CVRA rights, which in 2005 encompassed the initial eight CVRA rights.

The 2005 Guidelines provided detail regarding implementation of the Department's CVRA
duties and divided criminal cases into an “ investigation stage,” a “ prosecution stage, and a
“ corrections stage.” The individuals responsible for notifying crime victims of their CVRA rights

varied depending on the stage of the proceedings.

During the “ investigation stage” of cases in which the FBI was the investigating agency ,
the Special Agent in Charge was responsible for identifying the victims “ [ a ]t the earliest

opportunity after the detection of a crime” and notifying them of their rights under the CVRA and
services available under the VRRA and other federal statutes .

[ D ]uring the investigative stage, [ the Department] mandates
compliance with the Victims Rights and Restitution Act, 42 U.S.C

, which requires federal officials to, among other things,
identify victims, protect victims, arrange for victims to receive

reasonable protection from suspected offenders and provide

The Availability of Crime Victims ' Rights Under the Crime Victims Rights Act of 2004 (Dec. 17 , 2010 ) ( “ OLC

Availability of Crime Victims Rights ( 2010 )” ) and available at https://www.justice.gov/sites/default/files/olc/

opinions / 2010 / /31/ availability - crime -victims rights.pdf. “ That [2005 ] informal guidance did not foreclose the

possibility that other definitions would also be reasonable .” OLC Availability of Crime Victims ' Rights 2010 ) at 1.

The 2005 Guidelines are set forth in relevantpart inChapter Three, PartTwo, SectionIIof this Report. The
Departmentpromulgatedthe guidelinesin responseto a congressionaldirective ina predecessorstatute to the CVRA,

which instructedthe Attorney Generalto develop and implementsuch guidelines. Victimand Witness ProtectionAct,

Pub. L. No.97-291, 6 Stat. 1248 ( 1982) . The 2005 Guidelines were supersededin October 2011, as explained
below.

269

193



information about available services for victims. Therefore, even

though the Department] may not afford CVRA rights to victims if
charges have not been filed in their cases, the [ D ] epartment may
provide certain services to victims that may serve the same function
as some CVRA rights.

270

The 2005 Guidelines stated that the “prosecution stage” of the case began when “charges
are filed and continue [ d] through postsentencing legal proceedings.” The “U.S. Attorney inwhose

district the prosecution is pending ” was responsible for making efforts to see that crime
victims are notified” of their rights under the CVRA.

During the prosecution stage, the 2005 Guidelines required the U.S. Attorney or a

designee, to notify crime victims of case events, such as the filing of charges; the release of an

offender; the schedule of court proceedings ; the acceptance of a guilty plea or nolo contendere or

rendering of a verdict; and any sentence imposed. The 2005 Guidelines required the responsible
official to “ provide the victim with reasonable, accurate, and timely notice of any public court

proceeding ...that involves the crime against the victim .”

The 2005 Guidelines specifically required federal prosecutors to “ be available to consult

with victims about their major case decisions,” such as dismissals , release of the accused, plea

negotiations , and pretrial diversion. In particular, the 2005 Guidelines required the responsible
official to make reasonable efforts to notify identified victims of, and consider victims ' views

about, prospective plea negotiations. Nevertheless, the 2005 Guidelines cautioned prosecutors to

consider factors relevant to the wisdom and practicality of giving notice and considering the
victim's] views” in light of various factors such as “ [ w ]hether the proposed plea involves

confidential information or conditions ” and “ [ w ] hether the victim is a possible witness inthe case
and the effect that relaying any information may have on the defendant's right to a fair trial. ”

Lastly, the 2005 Guidelines stated that “ [ a] strong presumption exists in favor ofproviding rather

than withholding assistance and services to victims and witnesses ofcrime.

The “corrections stage” involved pretrial detention of the defendant and incarceration

following a conviction . Depending on the agency having custody of the defendant, the U.S.

Attorney or other agencies were responsible for victim notifications during this stage .

IV. USAOAND FBIVICTIM /WITNESSNOTIFICATIONPRACTICEAT THETIME

OF THEEPSTEININVESTIGATION

A. USAO Training

As U.S. Attorney Acosta disseminated the May 2005 updated Guidelines to USAO

personnel with a transmittal memorandum dated February 27 , 2006, stating that he expected each
recipient “ to read and become familiar with the [ 2005 ] Guidelines . ” Acosta noted in the

memorandum that the USAO had recently held an “ all office training” addressing the 2005

Guidelines and that new USAO attorneys who missed the training were required to view a

videotaped version of the training “immediately.” Acosta further noted that the USAO's

270 GAO CVRA Awareness Report at 66.
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victim/witnessstaff were “ready to assist you with the details of victim notification,and other

areas for whichUnitedStatesAttorney[’]sOfficesare now explicitlyresponsibleunder the act.”

The USAO’sVictim Witness Program Coordinator told OPR that the USAO provided annual
mandatoryoffice-widetrainingon victim/witnessissuesand trainingfor newemployees.

Both the FBI and the USAO manage contacts with crime victims through the Victim

Notification System (VNS), an automated system maintained by the Executive Office for United

States Attorneys. The 2005 Guidelines mandated that “victim contact information and notice to
victims of events . . . shall, absent exceptional circumstances (such as cases involving juvenile or

foreign victims), be conducted and maintained using VNS.” The VNS is separate from agency

case management systems maintained by the FBI and the USAO. Both the FBI and the USAO

use the VNS to generate form letters to victims at various points in the investigation and the

prosecution of a criminal case. Although each form letter can be augmented to add some limited
individual matter-specific content, the letters contain specific language concerning the purpose of

the contact that cannot be removed (such as the arrest of the defendant or the scheduling of a

sentencing hearing).271

In the usual course of a criminal case, the FBI collects victim contact information during

the investigation stage, which it stores in its case management system. The FBI’s Victim Specialist
exports the victim information data from the FBI’s case management system into the VNS

database. Victim information stored in the VNS is linked to the investigation’s VNS case number.

At the time of the Epstein investigation, the FBI’s Victim Specialist could use the VNS to generate

seven different form notification letters: (1) initial notification; (2) case is under investigation;

(3) arrest of the defendant; (4) declination of prosecution; (5) other; (6) advice of victim rights;
and (7) investigation closed.

After a charging document has been filed and the “prosecution stage” begins, the USAO’s

Victim Witness Specialist assumes responsibility for victim notification.272 The USAO imports

data from its case management system into the VNS and links to the previously loaded FBI VNS

data. The USAO’s Victim Witness Specialist uses the VNS to generate form letters providing
notice of case events, such as charges filed; an arraignment; a proposed plea agreement; change of

plea hearings; sentencing hearings; and the result of sentencing hearings.

271 U.S.Dept.of Justice Office of the Inspector General Audit Division Audit Report08-04,The Departmentof

Justice’s Victim Notification System at 29 (Jan. 2008), available at https://oig.justice.gov/reports/EOUSA/a0804/
final.pdf. The 2008 audit identifiedconcernswith the VNS templates,includingthat “VNS users . . . cannot alter the

formatto ensure that it fits with the specific case for which it isbeingsent,” and many usershad noted that “information
innotificationsbecame confusingand sometimescontradictory when various types of notifications were combinedin

the same letter.”

272 The FBI and the USAO have different titles for the individual who maintains victim contact: the FBI title is

“Victim Specialist,” and the USAO title is “Victim Witness Specialist.”

B. The AutomatedVictim NotificationSystem
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The 2005 Guidelines recommended that “victims be given a printed brochure or card that

briefly describes their rights and available services . . . and [contact information for] the victim-
witness coordinator or specialist . . . .” At the time of the Epstein investigation, FBI agents

nationwide routinely followed a practice of providing victims with pamphlets entitled, “Help for

Victims of Crime” and “The Department of Justice Victim Notification System.” The “Help for

Victims of Crime” pamphlet contained a listing of the eight CVRA rights. The pamphlet stated:

“Most of these rights pertain to events occurring after the indictment of an individual for the crime,
and it will be the responsibility of the prosecuting United States Attorney’s Office to ensure you

are afforded those rights.” The case agent in the Epstein investigation told OPR that she provided

victims with the FBI pamphlet upon the conclusion of an interview. The pamphlet entitled “The

Department of Justice Victim Notification System” provided an overview of the VNS and

instructions on how to access the system.

V. THE INTRODUCTORYUSAO AND FBILETTERSTO VICTIMS

On August 8, 2006, shortly after the FBI opened its investigation into Epstein, the Victim

Specialist for the West Palm Beach FBIoffice, under the case agent’s direction, prepared a “Victim

Notification Form” naming 30 victims in the Epstein investigation and stating that “additional

pertinent information” about them was available in the VNS.273 Thereafter, the Victim Specialist
entered individual victim contact information she received from the case agent into the VNS

whenever the case agent directed the Victim Specialist to generate an initial letter to a particular

victim. The FBI case agent told OPR that formal victim notification was “always handled by the

[FBI’s Victim Specialist].”274

According to the VNS records, beginning on August 28, 2006, the FBI Victim Specialist
used the VNS to generate FBI letters to be sent to the victims, over her signature, identifying the

eight CVRA rights and inviting victims to provide updated contact information in order to receive

current status information about the matter. The FBI letters described the case as “currently under

investigation” and noted that “[t]his can be a lengthy process and we request your continued

patience while we conduct a thorough investigation.” The letters also stated that some of the
CVRA rights did not take effect until after an arrest or indictment: “We will make our best efforts

to ensure you are accorded the rights described. Most of these rights pertain to events occurring

after the arrest or indictment of an individual for the crime, and it will become the responsibility

of the prosecuting United States Attorney’s Office to ensure you are accorded those rights.” A

sample letter follows.

273 These 30 were drawn from the PBPD investigativefile and includedindividualsthat the PBPD had not

designatedas victimsand individualsthe PBPDhadidentifiedbutnot interviewed.

274 The case agent told OPR, “[O]nce we identify a victim, then we bring [the FBIVictim Specialist] in, and as

far as anything pertaining to victim rights . . . and any resources, federal resources these victims may need comes from

[her], the Victim Specialist.”

C. FBIVictim NotificationPamphlets

A. August 2006: The FBIVictim NotificationLetters
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U.S.DepartmentofJustice

Federal of Investigation
FBI PalmBeach
Suite500

505SouthFlaglerDrive
WestPalmBeach, FL 33401
Phone: 561) 833-7517

Fax: ( 561 833-7970

August 28, 2006

Re: Case Number:

Dear

Yournamewasreferredto the FBI'sVictimAssistanceProgramas beinga possiblevictimofa federal
crime. Weappreciateyourassistanceandcooperationwhilewe areinvestigatingthiscase. Wewouldliketo

makeyou awareofthe victim servicesthatmaybeavailabletoyouand answeranyquestionsyoumayhave
regardingthecriminaljusticeprocessthroughoutthe investigation. Our programis partofthe FBI'seffortto
ensurethevictimsaretreatedwithrespectand areprovidedinformationabouttheirrightsunderfederallaw.
Theserightsincludenotificationofthestatusofthecase. The enclosed provideinformationaboutthe

FBI'sVictimAssistanceProgram, resourcesandinstructionsforaccessingtheVictimNotificationSystem
( VNS). VNSis designedtoprovideyouwithinformationregardingthe statusofyourcase.

This case iscurrentlyunderinvestigation. Thiscanbe a lengthyprocessandwerequestyourcontinued
patiencewhileweconducta thoroughinvestigation.

As a crimevictim , youhavethe following under 18UnitedStatesCode$ 3771: ( 1) Theright to be
reasonablyprotectedfrom theaccused; ( ) The rightto reasonable accurateandtimely noticeofanypublic

courtproceeding, orany paroleproceeding, involvingthecrimeorofany releaseor escapeoftheaccused; ( 3)

Therightnottobe excludedfromanysuchpubliccourtproceeding, unlessthe court afterreceivingclear and
convincingevidenos, determinesthat testimonyby the wouldbemateriallyalteredifthevictimheard

othertestimonyatthatproceeding; ( 4) Therightto reasonablyheardatanypublicproceedinginthedistrict

courtinvolvingrelease, plea, sentencing, orany paroleproceeding ( 5) Thereasonablerightto conferwiththe

attorneyfor the inthecase; rightto full and timelyrestitutionasprovidedin law; ( 7 ) The
rightto proceedingsfreefromunreasonabledelay ( ) Therightto treatedwithfairnessandwithrespectfor

thevictim'sdignityand privacy

We will make our best efforts to ensure you accorded the rights described. Most ofthese rights
pertain to events occurring after the arrest or indictment ofan individual for the crime, and itwill become the

responsibility oftheprosecuting UnitedStates Attorey's Office to ensure you areaccorded those rights. You

may also seek the advice ofa private attorney with respectto these rights.

The Victim Notification System ( VNS) is designed to provide you with direct information regarding the
case as itproceeds through the criminal justice system . You may obtain current information about this matter on
the Internet at WWW.Notify.USDOJ.GOV or from the VNS Call Center at

In addition, you mayuse the Call Centeror

Internettoupdate your contact informationand orchange yourdecisionaboutparticipationinthe notification
program . Ifyouupdateyourinformationto includea currentemailaddress, VNSwill sendinformationtothat
address. Youwill needthe followingVictimIdentificationNumber( VIN ) andPersonalIdentification

Number( PIN) anytime you contacttheCallCenterandthe first time you logon to VNSontheInternet. In
additionthe first timeyou accessthe Internetsite, youwillbe promptedto enteryourlast name or
businessname) ascurrently containedin VNS. Thenameyoushould enteris
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If youhave additionalquestions which involve this matter, contact the office listed above. When
you call, please providethe file number located at top ofthis letter Flease remember, your participation in
the notification part ofthisprogramisvoluntary. Inorderto continueto notifications, it is your
responsibility tokeepyour contact information current

Sincerely,

VictimSpecialist

VNS data logs, correspondencemaintainedinthe FBI'scase managementsystem, andFBI
interview reports for the Epstein investigation reflect that, during the Epstein investigation, the
FBI generally issued its victim notification letters after the victim had been interviewed by FBI

case agents, but its practice was not uniform.275

B. August 2006: The USAO'sLettersto Victims

During the time that the FBI Victim Specialist was preparing and sending FBI victim

notification letters, Villafaña was also preparing her own introductory letter in anticipation of
meetingwith each victim receiving the letter. Villafaña told OPR that she was “ generally aware

that the FBI sends letters” but believed the “process didn't have anything to do with my
process.” Villafaña told OPR the “ FBI had their own victim notification system and their own
guidelines for when information had to be provided and what information had to be provided.”

Moreover Villafaña “ didn't know when letters went out” or “ what they said.
Nevertheless, Villafaña told OPR that she did not intend for the letters she drafted to interfere with

the FBI's notification responsibilities.

In August 2006, Villafaña drafted her letters to victims who had been initially identified
by the FBI based on the PBPD investigative file. Villafaña told OPR that she “ made the decision

to make contact with victims early, and composed the introductory letter and determined to

whom they would be sent . Although these letters contained CVRA rights information, Villafaña

mainly intended to use them as a vehicle to “ introduce ” herselfand let the victims know the federal

investigation “ would be a different process” from the State Attorney's Office investigation in

which “the victims felt they had not been particularly well-treated.” Villafaña told OPR that in a

case in which she “ needed to be talking to young girls frequently and asking them really intimate

275
OPRfoundno uniformity in the time lapse between the FBI's interviewof a victim and the issuanceofan

FBI letter to that particularvictim, as the span oftime between the two events varied from a few days to months.
Furthermore, not every victim interviewedby the FBI receivedan FBI letter subsequent to her interview, and some

FBI letterswere sent to victimswho hadnotbeeninterviewedby the case agents. Finally, OPR’s reviewofFBI VNS
datarevealedsome lettersthat appearedto havebeengeneratedinthe VNS andnot includedin the FBIcase file. OPR
couldnot confirmwhether such letterswere mailedor delivered.

276 Villafaña, who didnothave supervisoryauthorityover the FBI'sVictimSpecialist, told OPRthat she did

not review the FBI notificationletters and did not see them untilshe gatheredthem for productionin the CVRA
litigation, was initiatedafter Epsteinpledguilty on June30, 2008.
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questions,” she wanted to make sure that they feel like they can trust me..” Villafaña directed

the FBI case agents to hand deliver the letters were conducting interviews.” Villafaña

told OPR that the USAO had “ no standardized way to do any victim notifications prior to ” the

filing of federal charges, and therefore Villafaña did not use a template or VNS- generated letter
for content, but instead used a letter she “ had created and crafted [herself for another case .

The letters contained contact information for Villafaña, the FBI case agent, and the

Department's Office for Victims of Crime in Washington , D.C., and itemized the CVRA rights.

The USAO letters described the case as “ under investigation” and stated that the victim would be
notified “ [ i ] f anyone is charged in connection with the investigation.” The letters stated that, in

addition to their rights under the CVRA , victims were entitled to counseling, medical services, and

potential restitution from the perpetrator, and that, upon request, the government would provide a

list of counseling and medical services.2 Lastly, the letters advised that investigators for the
defense might contact the victims and those who felt threatened or harassed should contact
Villafaña or the FBIcase agent.

278

Although the USAO letters did not contain any language limiting CVRA rights to the post
arrest or indictment stage , Villafaña told OPR that she did not intend for the letters to activate the
USAO’s obligations ,which she believed attached only after the filing of a criminal charge.
Villafaña told OPR that she did not think that victims potentially receiving both an FBI letter and
a USAO letter would be confused about their CVRA rights because the USAO letter “ was coming
with an introduction from the agents [who were hand delivering them . Later, in the course of
the CVRA litigation, Villafaña stated that she and the investigative team “ adopted an approach of
providing more notice and assistance to potential victims than the CVRA may have required, even
before the circumstances of those individuals had been fully investigated and before any charging
decisions had been made. 279

Villafaña informed Lourie and Sloman about the letters , but the letters were not reviewed

by any of Villafaña's supervisors , who considered such correspondence to be a non- management
task . Acosta told OPR “ I've had no other case where even aware of victims being notified,

because I assume it all operates without it rising to management level. ” Similarly , Menchel told
OPR

277
VillafañatoldOPRthat she thought that “ at one point, ” she showedthe letter to the USAO'sVictim Witness

Specialistwho “ said it was fine. ” The VictimWitness SpecialisttoldOPRthat becausethe USAOdid not
file a chargingdocument inthe Epsteinmatter, the USAOdidnot obtainVNS informationfromthe FBIand did not

assume responsibilityfor victim contact. The USAO's Victim Witness Specialist had no contact with Epstein's
victims, and examination of VNS data revealed no USAO case number linked to the FBI's VNS data

concerningthe Epsteininvestigation. OPR did locate some victim contact informationin the VNS relatingto the
USAO'scase numberassociatedwith the Epstein-relatedCVRAlitigationfiled inJuly 2008.

278
Through its administration of the Crime Victims Fund, the Department's Office for Victims of Crime

supports programs and services to help victims of crime.

279

VillafañainformedOPR that, as the USAOProjectSafe ChildhoodCoordinator focusingon prosecutions

of individualswho exploitchildrenthroughthe internet, she treatedthe [Guidelines as a floorandtried to provide
a higherstandardofcontact.”
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[A ] s Chief ofthe Criminal Division of the USAO, I did not consider
it to be within my purview to ensure that appropriate victim
notifications occurred in every matter investigated or brought by the
Office. I also recall that the USAO employed one or more victim
witness coordinators to work with line prosecutors to ensure that
appropriate victim notifications occurred in every matter
investigated or brought by the Office.

C. USAO andFBILetters Are HandDelivered

The FBI case agent told OPR that the FBI made its notifications “ the time that we met
[with] the girls .” The case agent recalled that she handdelivered the USAO letters and FBI letters
to some victims following in-person interviews, and in the instances when she did not provide a
victim with a letter, she providedan FBIpamphlet containing CVRA rights information similar to
that set forth in the FBI letters.280 The co-case agent also recalled that he may have delivered “ a
few ” letters to victims. The FBI Victim Specialist told OPR that she mailed some FBI letters to
victims and she provided some FBI letters to the case agent for hand delivery.

Nevertheless, the case agent told OPR that she did not sit there and go through every

right with the victims . She stated, however, “ [ I ] n the beginning whether it was through FBI

Victim Specialist ] giving the letter, me giving a letter, the pamphlet, I believed that the girls knew
that they were victims and had rights, and they had a resource , [ the FBI Victim Specialist] , that

they could call for that. ” The FBIcase agent further explained that once the case agents connected
the FBI Victim Specialist with each victim, the Victim Specialist handled the victims ' “ rights and
resources .”

VI. AUGUST SEPTEMBER 2007: FBI AND USAO CONTACTS WITH

VICTIMSBEFORETHE NPAISSIGNED

Early in the investigation, Villafaña informed her supervisors that, up to that point,

“ everyone whom the agents have spoken with so far has been willing to tell her story. Getting
them to tell their stories in front of a jury at trial may be much harder.” Between August 2006 and

September 24, 2007 , when the NPA was signed, the FBI case agents interviewed 22 victims. On

a few occasions, Villafaña met with victims together with the FBI. Villafaña’s May 1, 2007 draft

indictment included substantive crimes against multiple victims , and Villafaña described the

circumstances of each of their encounters with Epstein inher prosecution memorandum .

There is some evidence indicating that during interviews, some of the victims expressed to
the FBI case agents and Villafaña concerns about participating in a federal trial of Epstein, and

those discussions touched upon, inbroad terms, the victims ' views regarding the desired outcome
of the investigation . Before the USAO entered into the NPA, however , no one from the

280

The case agent told OPR, “ I remembergivingletters to the girls when we wouldtalk to them at ...

conclusion, or...ifI didn'thavethe fileonme[ ] I hadpamphletsinmycar, or I made sure [the victimshad contact
informationfor the FBI'sVictimSpecialist] . ”
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government informed any victim about the potential for resolving the federal investigation through
a state plea .

A. The Case Agents and Villafaña Solicit Some Victims ' Opinions about

Resolving the Federal Investigation

Villafaña told OPR that when she and the case agents met with victims , “ we would ask

them how they wanted the case to be resolved.”

And most of them wanted the case to be resolved via a plea . Some
of them wanted him not to be prosecuted at all. Most of them did
not want to have to come to court and testify. They were very

worried about their privacy rights. Some of them wanted him to go

to jail. But ... [ s] ome of them talked about bad experiences with

the State Attorney's Office. And so, I felt like sending them back to
the State Attorney's Office was not something that they would have

supported.

Villafaña told OPR thatshe also recalled that some victims “ expressed ...concern about
their safety, ” and were worried that Epstein would find out about their participation in the

investigation. Inher 2017 declaration submitted in the CVRA litigation, Villafaña stated that the
two CVRA petitioners “ never communicated their desires to me or the FBIcase agents and my
role was to evaluate the entire situation, consider the input receivedfrom all of the victims, and

allow the Office to exercise its prosecutorialdiscretion accordingly.
She also noted that some

victims “ fear [ed] having their involvement with Epstein revealed and the negative impact it would
have on their relationships with family members, boyfriends, and others.”

In the FBIcase agent's declaration filed in the CVRA litigation, she stated , “ During

interviews conducted from 2006 to 2008 , no victims expressed a strong opinion that Epstein be
prosecuted .” She further described the concerns of some of the victims :

Throughout the investigation, we interviewed many [of Epstein's]

victims majority of the victims expressed concern about the
possible disclosure of their identities to the public . A number of the

victims raised concerns about having to testify and /or their parents

finding out about their involvement with Mr. Epstein. Additionally ,

281

Villafaña created for OPR a chart listing victims identified in the state and federal investigations, with
notations indicatingseveralwith whom Villafañarecalleddiscussingtheir opinions about resolvingthe case. The
chart, however, doesnot indicatewhat the victims said, and Villafañatold OPRthat the informationcontainedinthe

chart was based on her memoryofher interactionswith eachvictim. OPR was unable to determinethe details or

extentofany suchdiscussionsoccurringbefore September24, 2007, becauseVillafañadidnot havecontemporaneous
notes ofthe interviews, and the FBI reports and correspondingnotes ofthe interviewsdid not contain information

about the victims' desiredoutcomes. The victimswho providedinformationto OPRdid not recalldiscussingpotential
resolutionofthe federalinvestigationwithanyone fromthe government.

282

In the declaration, Villafaña stated, “Jane Doe 2 specifically told me that she did not want Epstein
prosecuted.”
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for some victims, learning of the Epstein investigation and possible

exposure oftheir identities caused them emotional distress. Overall ,

many of the victims were troubled about the existence of the

investigation. They displayed feelings of embarrassment and

humiliation and were reluctant to talk to investigators. Some

victims who were identified through the investigation refused even

to speak to us. Our concerns about the victims well -being and

getting to the truth were always at the forefront of our handling of
the investigation.

The case agent told OPR that although she encountered victims who were “ strong and
“ believable, ” she did not encounter any who vigorously advocated for the prosecution of Epstein.
Rather, were embarrassed,” “ didn't want their parents to know , “ wanted to forget .

As of September 24, 2007, the date the NPA was signed Villafaña informed Epstein

attorney Lefkowitz that she had compiled a preliminary list of victims including “ 34 confirmed
minors” and 6 other potential minor victims who had not yet been interviewed by the FBI.284

Although the government had contacted many victims before the NPA was signed Villafaña

acknowledged during the CVRA litigation that “ individual victims were not consulted regarding
the agreement. ”

B. Before the NPA Is Signed Villafaña Expresses Concern That Victims Have
Not Been Consulted

Before the NPA was signed Villafaña articulatedto her supervisors concerns about the
government'sfailureto consultwith victims.

1 . July 2007 : Villafaña's Email Exchanges with Menchel

In July 2007, Villafaña learned that Menchel had discussed with defense counsel Sanchez
a possible state resolution to the federal investigation of Epstein. Villafaña was upset by this
information, and sent a strongly worded email to Menchel voicing her concerns. (A full account
of their email exchange is set forth at Chapter Two, Part One, Section IV.A.2.) In that email, she

told him that it was “ inappropriate [ for you make a plea offer that you know is completely
unacceptable to the FBI, ICE, the victims, and me. These plea negotiations violate ...all of the

283

The case agent also notedthat the victim who becameCVRApetitionerJane Doe#2 had expressedin her

April2007 video - recordedFBI interviewher opinionthat “ nothingshouldhappento Epstein.

284

The “ victims' list purposesofthe NPAwas intendedto include the names of all individualswhom the

governmentwas preparedto nameina chargingdocument “ as victimsofan offenseenumeratedin 18 U.S.C. 2255.
Althoughthe charges Villafañaproposedon May 1, 2007, were based on crimes against 13 victims, thereafter, as

explainedinChapter Twoofthis Report, she continuedto revisethe proposedcharges, addingandremovingvictims

as the federal investigationdevelopedfurtherevidence. At the time the NPAwas signed, the proposedchargeswere
basedon crimes against 19 victims, butothers hadbeenidentifiedfor potentialinclusion.
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various iterationsofthe victims' rights legislation. Villafañaexplainedto OPR herreference
to the victims:

[M ] y concern was that [Menchel] was violating the CVRA which

requires the attorneys for the government, which ] includes me[ ]
confer with the victims, and the [VRRA , which requires the agents
to keep the victims apprised ofwhat's happening with the case. So
in essence, I felt like he was exposingbothmyselfand the agents to
allegations of not abiding by our obligations by engaging in these

plea negotiations without letting us know about it.286

In his reply to Villafaña’s email , and after noting that he found her email “ totally

inappropriate,” Menchel denied that he had violated any Departmental policy, and he noted that

“ [ a ]s Chiefof the Criminal Division, I am the person designated the U.S. Attorney to exercise

appropriate discretion in deciding whether certain pleas are appropriate and consistent with ”
Departmental policy . Perceiving Menchel's rebuke as a criticism of her judgment, Villafaña

responded, “[ R] aising concerns about the forgotten voices of victims in this case should not be

classified as a lapse in judgment and that her “first and only concern in this case the victims.

Menchel told OPR that he did not view his conversation with Sanchez as a plea offer,
asserted that he was not obligated to consult with victims during preliminary settlement

negotiations, and noted that he left the USAO before the NPA was fully negotiated or signed .

Menchel told OPR that “ you have discussions ...with the] defense all the time, and the notion
that even justhaving a general discussion is something that must be vetted with victims not
even ...in the same universe as to how I think about this.” Menchel also observed that on the

very day that Villafaña criticized him for engaging in settlement negotiations without consulting

her, the FBI or the victims, Villafaña had herself sent an email to Sanchez offering “ to discuss the

possibility of a federal resolution ofMr. Epstein's case that could runconcurrently with any state

resolution, ” without having spoken to the victims about her proposal .
287

285

Villafañatold OPRthat “ some victims, I felt strongly, wouldhave objectedto [a state- only disposition].”
Villafañastatedto OPRthat at the timeMenchelengagedinsuchnegotiations, hewouldonlyhavebeenawareofthe

victiminformationcontainedin herprosecutionmemorandum, whichincludedinformationaboutthe “ effects on the
victims didnotlikelycontaininformationas to how they wouldlikethe caseresolved. Villafañaassertedthat

Menchel“ never reachedout to any ofthe victimsto findout what their positionwouldbe.” MencheltoldOPRthat
the allegationsinVillafaña’semailthat heviolatedthe AshcroftMemo, USAM, andthe CVRAwere“ way outofline

interms of what the lawis andthe policiesare

286 As discussed, the Department’spositionat the time was that the CVRA didnot applybefore charges were

filedagainsta defendant.

287

In commentingon draft report, Villafaña'scounselassertedthat her email to Sanchezwas intended
only to determinewhetherEpsteinwas interestedin openingpleanegotiations.

203



2 . Villafaña Asserts That Her Supervisors Gave Instructions Not to

Consult Victims about the Plea Discussions , but Her Supervisors Do
Not Currently Recall Such Instructions

Villafaña told OPR that during an early meeting with Acosta, Sloman , and Menchel,
which took place when “we were probably just entering into plea negotiations, ” she raised the

government's bligation to confer with victims. ially, Villafaña told OPR she was

instructed, “ Don't talk to the victims tell what's happening,” but she was not told
why she should not speak to the victims, and she could not recall who gave her this instruction. In

a subsequent OPR interview , Villafaña recalled that when she raised the issue of notification

during the meeting, she was told , “ Plea negotiations are confidential. You can't disclose them . 289

Villafaña remained uncertain who gave her this instruction, but believed itmay have been Acosta.

Neither Acosta , Sloman, nor Menchel recalled a meeting at which Villafaña was directed

not to notify the victims . Acosta told OPR that the decision whether to solicit the victims ' view

“ is something [that] I think was the focus of the trial team and not something that I was focused

on at least at this time,” and he did not “recall discussions about victim notification until after the

NPA was signed. ” Sloman also told OPR that he did not recall a meeting at which victim

notification was discussed. Menchel wrote in his response to OPR, “ I have no recollection ofany
discussions or decisions regarding whether the USAO should notify victims of its intention to enter

into a pre-charge disposition of the Epsteinmatter.” Furthermore, Menchel told OPR he could not
think of a reason why the issue of victim notification would have arisen before he left the USAO,

because “ we were way off from finalizing or having anything even close to a deal ” and it would

have been “ premature” to consider notification

3 . September 6, 2007: Villafaña Informs Sloman, Who Informs Acosta,

of Oosterbaan's Opinion That Consultation with Victims Was
Required

On September 6, 2007 , in a lengthy email to Sloman responding to his question about the

government's then -pending offer to the defense, Villafaña raised the victim consultation issue,
advising that, “ the agents and I have not reached out to the victims to get their approval, which as

[ CEOS Chief Oosterbaan politely reminded me, is required under the law” and that “ the [PBPD]

288

Villafaña could not recall the specific date of the meeting, but Menchel left the USAO on August 3 , 2007 .

289

Villafaña also recalled Menchel raising a concernthat “telling them about the negotiationscould cause
victimsto exaggeratetheir storiesbecauseoftheir desireto obtaindamages fromEpstein. ”

290

In commentingon OPR's draft report, Menchel'scounsel reiteratedhis contentionthat Villafaña’sclaim

about a meetinginvolvingMenchelin which she was instructednot to consult with victims was inaccurateand
inconsistentwith otherevidence. OPRcarefullyconsideredthe commentsbut didnot concludethat the evidenceto

whichMenchel'sattorneypointednecessarilyrefutedVillafaña’sassertionthat she had receivedan instructionfrom

a supervisornot to informvictims about the plea negotiations. However, it is also true that OPR did not find any
reference in the emails and other documents dated before the NPA was signed to a meetingat which victim

consultationwas discussedor to a specific instructionnot to consultwith the victims. This is one ofseveralevents

about whichMenchel and Villafaña disagreed, but given OPR’s conclusionthat the Departmentdid not require
prosecutorsto consult with victims beforechargeswere brought, OPR does not reacha conclusionregardingthe

allegedmeetingandinstruction.
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Chief wanted to know if the victims had been consulted about the deal.”291 Sloman forwarded this

email to Acosta. Villafaña recalled that Sloman responded to her email by telephone, possibly

after he had spoken to Acosta, and stated, “[Y]ou can’t do that now.” Villafaña did not recall
Sloman explaining at the time the reason for that instruction.

Villafaña told OPR that shortly before the NPA was signed, Sloman told her, “[W]e’ve

been advised that . . . pre-charge resolutions do not require victim notification.” Sloman did not

recall any discussions, before the NPA was signed, about contacting the victims or conferring with

them regarding the potential resolution of the case. Sloman told OPR that he “did not think that
we had to consult with victims prior to entering into the NPA,” and “we did not have to seek

approval from victims to resolve a case. We did have an obligation to notify them of the resolution

in . . . filed cases.” Sloman said that no one other than Villafaña raised the notification issue, and

because the USAO envisioned a state court resolution of the matter, Sloman “did not think that we

had to consult with victims prior to entering into the NPA.” Lourie told OPR that he had no
memory of Villafaña being directed not to speak to the victims about the NPA.292 Similarly, the

attorney who assumed Lourie’s supervisory duties after Lourie transitioned to his detail in the

Department told OPR that he did not recall any discussions regarding victim notification and he

“assumed that was being handled.”293

Acosta did not recall the September 6, 2007 email, but told OPR that “there is no

requirement to notify [the victims], because it’s not a plea, it’s deferring in favor of a state

prosecution.” Acosta told OPR that he could not recall any “pre-NPA discussions” regarding

victim notification or any particular concern that factored into the decision not to consult with the

victims before entering into the NPA.294 Ultimately, Acosta acknowledged to OPR, “[C]learly,
given the way it’s played out, it may have been much better if we had [consulted with the victims].”

CEOS Chief Oosterbaantold OPR that he disagreed with the USAO’s stance that the

CVRAdid not require pre-chargevictim consultation,but in his view the USAO“posture” was

not “an abuse of discretion” or “an ethical issue,” but rather reflecteda “serious and legitimate

291 Villafaña told OPR that she referred to Oosterbaan in the email because “he was the head of CEOS and
because I think they were tired of hearing me nag them [to notify the victims].” As previously noted, Villafaña’s

statement that victim approval had to be obtained was incorrect. Even when applicable, the CVRA only requires
consultation with victims, not their approval of a plea agreement. Moreover,Villafaña’s comments concerning the

pre-charge application of the USAO’sCVRA obligationto consult with the victims appear at odds with her statement
to OPR that the CVRA applied to the USAOonly after a defendant was chargedand that she did not intendto activate

the USAO’s CVRA obligationswhen she sent letters to victims in August 2006.

292 Lourie noted that during this period, he had left Florida and was no longer the supervising AUSA in the

office, but was “help[ing] [] out” from offsite because he had “historical knowledge” of the case.

293 The AUSA who for a time served as Villafaña’s co-counsel on the Epstein investigation similarly did not

“know anything about” discussions in the USAO regarding the need to inform victims of the likely disposition of the
case. The AUSA stated that he stopped working on the case “months earlier” and that he “didn’t have anything to do

with the [NPA] negotiations.”

294 Villafaña told OPR that she was not aware of any “improper pressure or promise made to [Acosta] in order

to . . . instruct [her] not to make disclosures to the victim[s].”
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disagreement” regarding the CVRA’s requirements.295 Oosterbaan’s disagreement was based on

policy considerations, and he told OPR that “from a policy perspective,” CEOS would not “take a

position that you wouldn’t consult with [the victims].” Oosterbaan also told OPR that whether or
not the law required it, the victims should have been given an opportunity “to weigh in directly,”

but he did not fault the USAO’s motivations for failing to provide that opportunity:

Sloman told OPR, “I don’t think we had a concern about entering into the NPA at that point

in terms of notifying victims. . . . I was under the perception that once the NPA was entered into

and [Epstein] was going to enter a guilty plea in state court that we were going to notify the

victims.”

VII. SEPTEMBER 24, 2007 – JUNE 30, 2008: AFTER THE NPA IS SIGNED, THE

USAO MAKESVARIOUS VICTIM NOTIFICATIONDECISIONS

The contemporaneous emails make clear that once the NPA was signed, Villafaña and the

case agents planned to inform the victims about the resolution of the federal investigation.

However, the emails also show that the USAO was unclear about how much information could be
given to the victims in light of the NPA’s nondisclosure provision and consulted with Epstein’s

defense counsel regarding victim notifications.296 As a result, although the expectation in the

USAO was that the victims would be informed about the NPA, the monetary damages provision,

and the state plea, the USAO became entangled in more negotiations with the defense attorneys,

who strongly objected to the government’s notification plan. In addition, Villafaña and the case
agents grew concerned that notifying the victims about the NPA monetary damages provision

would damage the victims’ credibility if Epstein breached the NPA and the case went to trial. In

the end, Acosta decided to defer to the State Attorney’s discretion whether to notify the victims

about the state plea, and information about the NPA and the monetary damages provision was not

provided to victims until after Epstein pled guilty in June 2008.

295 Oosterbaanstated that,in retrospect,“maybeI shouldhave been more aggressivewith how. . . I dealt with

[the USAO].”

296 The NPA nondisclosure provision stated: “The parties anticipate that this agreement will not be made part

of any public record. If the United States receives a Freedom of Information Act request or any compulsory process

commanding the disclosure of the agreement, it will provide notice to Epstein before making that disclosure.”

The people I know, Andy [Lourie], Jeff [Sloman], . . . were trying

to do the right thing. . . . [T]hey weren’t acting unethically. I just

disagree with the outcome . . . but the point is they weren’t trying
. . . to do anything improper . . . it was more of this question of . . .

you can let the victims weigh in on this, you can get their input on

this and maybe it doesn’t sway you. You still do what you’re going

to do but . . . it’s hard to say it was a complete, completely clean

exercise of . . . prosecutorial discretion when [the USAO] didn’t
really know what [the victims] would say.
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In transmitting the signed NPA to Villafaña on September 24, 2007, defense attorney

Lefkowitz asked Villafaña to “do whatever you can to prevent [the NPA] from becoming

public.”297 Villafaña forwarded this email to Acosta, Lourie, and the new West Palm Beach

manager noting that, “I don’t intend to do anything with it except put it in the case file.” Acosta

responded that he “thought the [NPA] already binds us not to make [it] public except as required
by law or [FOIA]” and noted that because the USAO would not proactively inform the media

about the NPA, “this is the State Attorney[’]s show.”298 Acosta added, “In other words, what more

does he want?” Villafaña responded, “My guess is that if we tell anyone else (like the police chief

or FBI or the girls), that we ask them not to disclose.” Lourie agreed, noting that “there really is

no reason to tell anyone all the details of the non pros or provide a copy. The [PBPD] Chief was
only concerned that he not get surprised by all this.”299 Acosta responded that he would set up a

call on September 26, 2007, to talk “about who we can tell and how much.”300

Also on September 24, 2007, Villafaña emailed the new West Palm Beach manager to

inform him that once the attorney representative was appointed for the victims, she planned to

“meet with the girls myself to explain how the system [for obtaining relief under 18 U.S.C. § 2255]
will work.” Villafaña also emailed Lefkowitz stating that she planned to discuss with him “what

I can tell [the attorney representative] and the girls about the agreement,” and she assured

Lefkowitz that her office “is telling Chief Reiter not to disclose the outcome to anyone.” Villafaña

also provided Lefkowitz with a list of potential candidates for the attorney representative position

and advocated for an attorney representative who would minimize press coverage of the matter.

On September 26, 2007, Villafaña emailed Lefkowitz to request guidance on informing the

victims about the NPA: “Can you give me a call . . . I am meeting with the agents and want to

give them their marching orders regarding what they can tell the girls.” Villafaña told OPR that

because the government and the defense had not agreed on the attorney representative for the

victims, she reached out to the defense at the direction of either Acosta or Sloman in order to
coordinate how to inform the victims about the resolution of the case and the fact that there would

be an attorney to assist them in recovering monetary damages from Epstein. Villafaña told OPR

that the defense responded to her email by complaining to her supervisors that she should not be

297 Villafaña had assured Lefkowitz that the NPA “would not be made public or filed with the Court, but it would

remain part of our case file. It probably would be subject to a FOIA request, but it is not something that we would

distribute without compulsory process.”

298 Acosta told OPR that he believed that the NPA “would see the light of day” because the victims would have

to “hear about [their § 2255 rights] from somewhere” and “given the press interest, eventually this would be FOIA’d.”

299 Lourie told OPR that the § 2255 provisions of the NPA “that benefitted the victims were there for the victims

to take advantage of. . . . and they did. How . . . they were going to receive that information and when they were going

to receive it is a different question, but there’s no . . . issue with the fact that they were going to get that information.”

300
OPR was unable to determine whether the call took place.

A. September – October2007: The Case AgentsNotifySome Victimsabout the

NPA, but Stop When the Case Agent Becomes Concerned about Potential

Impeachment
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involved in such notifications. According to Villafaña, Sloman then directed her to have the case

agents make the victim notifications.

Accordingly, Villafaña directed the case agents to “meet with the victims to provide them
with information regarding the terms of the [NPA] and the conclusion of the federal investigation.”

The case agent told OPR, “[T]here was a discussion that Marie and I had as

to . . . how we would tell them, and what we would tell them, and what that was I don’t recall, but

it was the terms of the agreement.” Villafaña believed that if “victims were properly notified of

the terms [of the NPA] that applied to them, regarding their right to seek damages from [Epstein],
and he paid those damages, that the rest of the [NPA] doesn’t need to be disclosed.” Villafaña

“anticipated that [the case agents] would be able to inform the victims of the date of the state court

change of plea [hearing], but that date had not yet been set by state authorities at the time the first

victims were notified [by the FBI].” Villafaña told OPR that it was her belief that because the

USAO had agreed to a confidentiality clause, the government could not disclose the NPA to the
general public, but victims could be informed “because by its terms they needed to be told what

the agreement was about.” Villafaña told OPR that no one in her supervisory chain expressed a

concern that if victims learned of the NPA, they would try to prevent Epstein from entering a plea.

Within a week after the NPA was signed, news media began reporting that the parties had
reached a deal to resolve the Epstein case. For example, on October 1, 2007, the

New York Post reported that Epstein “has agreed to plead guilty to soliciting underage prostitutes

at his Florida mansion in a deal that will send him to prison for about 18 months,” and noted that

Epstein would plead guilty in state court and that “the feds have agreed to drop their probe into

possible federal criminal violations in exchange for the guilty plea to the new state charge.”301

The case agent recalled informing some victims that “there was an agreement reached” and

“we would not be pursuing this federally.” In October 2007, for example, the case agents met with

victim Courtney Wild, “to advise her of the main terms of the Non-Prosecution Agreement.”

According to the case agent, during that meeting, the case agents told Wild “that an agreement had

been reached, Mr. Epstein was going to plead guilty to two state charges, and there would not be
a federal prosecution.”302 However, in a declaration filed in 2015 in the CVRA litigation, Wild

described the conversation differently:

301 Dan Mangan, “‘Unhappy Ending’ Plea Deal—Moneymanto Get Jail For Teen Sex Massages,” New York
Post,Oct.1,2007. See also “ModelShop DeniesEpstein Tie,” New York Post,Oct.6, 2007; “Andrew PalFaces Sex

List Shame,” Mailon Sunday,Oct.14,2007; “EpsteinEyes Sex-Rap Relief,” New York Post,Oct.9, 2007; “Sex Case
‘Victims’ LiningUp,” New York Post “Page Six,” Oct.15,2007; DarehGregorianand Mathew Nestel,“I Was Teen

Prey of PervertTycoon,” New York Post,Oct.18,2007. The following month,the PalmBeachPost reported the end
of the federal investigationas well. See “Epstein Has One Less Worry These Days,” PalmBeach Post,Nov.9,2007;

“How Will SystemJudge PalmBeach Predator?,” PalmBeach Post “Opinion,” Nov.16,2007.

302 The co-case agent recalled meeting with the victims about the resolution of the case, but could not recall the

specifics of the discussions.

[T]he agentsexplainedthat Epsteinwas also beingchargedin State

court andmay plea [sic] to state chargesrelatedto some of hisother

victims. I knew that State charges had nothing to do with me.
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In addition, the case agent spoke to two other victims and relayed their reactions to

Villafaña in an email:

The case agent told OPR that when she informed one of these victims, that individual cried and

expressed “a sense of relief.” Counsel for “Jane Doe #13” told OPR that while his client recalled
meeting with the FBI on a number of occasions, she did not recall receiving any information about

Epstein’s guilty plea. In a letter to OPR, “Jane Doe #14’s” attorney stated that although her client

recalled speaking with an FBI agent, she was not told about the NPA or informed that Epstein

would not face federal charges in exchange for his state court plea.

After meeting with these three victims, the FBI case agent became concerned that, if
Epstein breached the NPA and the case went to federal trial, the defense could use the victims’

knowledge of the NPA’s monetary damages provision as a basis to impeach the victims.304 The

case agent explained to OPR that she became “uncomfortable” talking to the victims about the

damages provision, and that as the lead investigator, “if we did end up going to trial . . . [if]

Mr. Epstein breached this that I would be on the stand” testifying that “I told every one of these
girls that they could sue Mr. Epstein for money, and I was not comfortable with that, I didn’t think

it was right.”

Similarly,the co-case agent told OPR,“[T]hat’swhy we went back to Marie [Villafaña]

and said we’re not comfortablenow puttingthisout there . . . because. . . it’slikely that [the case

agent] and I are going to have to take the stand if it went to trial, and this could be a problem.”
VillafañatoldOPRthat the case agentswere concernedthey would be accusedof “offeringa bribe

303 The case agent did not record any of the victim notifications in interview reports, because “it wasn’t an

interview of them, it was a notification. . . . [I]f there was something . . . relevant [that] came up pertaining to the

investigation, or something that I thought was noteworthy . . . I might have [recorded it in an interview report].”

304 Within limitations set by the Federal Rules of Evidence, a defendant may attack the credibility of a witness

through evidence of bias,which may include the witness having received money, or expecting to receive money, from

the government, the defendant, or other sources as a result of the witness’s allegations or testimony.

During this meeting, the Agents did not explain that an agreement

had already been signed that precluded any prosecution of Epstein

for federal charges against me. I did not get the opportunity to meet
or confer with the prosecuting attorneys about any potential federal

deal that related to me or the crimes committed against me.

My understandingof the agents’ explanationwas that the federal

investigationwouldcontinue. I also understoodthat my own case

wouldmove forwardtowardsprosecutionof Epstein.

Jane Doe #14 asked me why [Epstein] was receiving such a lite [sic]

jail sentence and Jane Doe #13 has asked for our Victim Witness

coordinator to get in touch with her so she can receive some much
needed [p]rofessional counseling. Other than that, their response

was filled with emotion and grateful to the Federal authorities for

pursuing justice and not giving up.303
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for [victims] to enhance their stories” and that the defense would try to have Villafaña or the case

agents removed from the case.

Both the lead case agent and Villafaña told OPR that after the FBI raised with Villafaña
the concern that notifying the victims would create potential impeachment material in the event of

a breach and subsequent trial, they contacted the USAO’s Professional Responsibility Officer for

advice. Villafaña recalled that during a brief telephone consultation, the Professional

Responsibility Officer advised her and the case agent that “it’s not really that big a concern, but if

you’re concerned about it then you should stop making the notification.”305 In her 2017 CVRA
declaration, the case agent stated that after conferring with the USAO, the case agents stopped

notifying victims about the NPA.

While the case agents and Villafaña considered the impact that notifying the victims about

the resolution of the case might have on a potential trial, defense counsel also raised concerns
about what the victims could be told about the NPA. As discussed in Chapter Two, after the NPA

was signed on September 24, 2007, the USAO proposed using a special master to select the

attorney representative for the victims, which led to further discussions about the § 2255 provision.

On October 5, 2007, when defense attorney Lefkowitz sent Villafaña a letter responding to the

USAO’s proposal to use a special master, he cautioned that “neither federal agents nor anyone
from your Office should contact the identified individuals to inform them of the resolution of the

case” because such communications would “violate the confidentiality of the agreement” and

would prevent Epstein from having control over “what is communicated to the identified

individuals at this most critical stage.” Lefkowitz followed this communication with an October

10,2007 letter to Acosta, arguing that “[n]either federal agents nor anyone from your Office should
contact the identified individuals to inform them of the resolution of the case.”306 Rather,

Lefkowitz wanted to “participate in crafting a mutually acceptable communication to the identified

individuals.”

As discussed in greater detail in Chapter Two, on October 23, 2007, Lefkowitz sent Acosta

a letter stating that Epstein expected to enter a guilty plea in state court on November 20, 2007,

305 The ProfessionalResponsibility Officer told OPR that he did not recall the case agent contacting him about

victim notification, nor did he recall being involved in the Epstein matter before the CVRA litigation was instituted
in July 2008 and he was assigned to handle the litigation. Villafaña told OPR that they consulted the Professional

Responsibility Officer over the telephone, the call took no more than “five minutes,” and the Professional
ResponsibilityOfficer had no other exposure to the case and thus “wouldn’t have [any] context for it.”

306
Lefkowitz also argued that direct contact with the victims could violate grand jury secrecy rules.

B. October 2007: Defense Attorneys Object to Government Victim Notifications

OnOctober 23, 2007,Villafaña raisedthe issue of victim notificationwith Sloman, stating:

We also have to contact the victims to tell [them] about the outcome
of the case and to advise them that an attorney will be contacting

them regarding possible claims against Mr. Epstein. If we don’t do

that, it may be a violation of the Florida Bar Rules for the selected

attorney to ‘cold call’ the girls.
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and thanking Acosta for agreeing on October 12, 2007, not to “contact any of the identified

individuals, potential witnesses, or potential civil claimants and their respective counsel in this

matter.”307 Shortly thereafter, Sloman drafted a response to Lefkowitz’s letter, which Acosta
revised to clarify the “inaccurate” representations made by Lefkowitz, in particular noting that

Acosta did not agree to a “gag order” with regard to victim contact. The draft response, as revised

by Acosta, stated:

In a November 5, 2007 letter, Sloman complained to Lefkowitz that private investigators
working for Epstein had been contacting victims and asking whether government agents had

discussed financial settlement with them. Sloman noted that the private investigators’ “actions are

troublesome because the FBI agents legally are required to advise the victims of the resolution of

the matter, which includes informing them that, as part of the resolution, Mr. Epstein has agreed

to pay damages in some circumstances.” The same day, Villafaña emailed Sloman expressing her
concern that “if we [file charges] now, cross-examination will consist of- ‘and the government told

you that if Mr. Epstein is convicted, you are entitled to a large amount of damages, right?’”309

Although Villafaña and the FBI case agents decided to stop informing victims about the

NPA, the FBI continued its investigation of the case, which included locating and interviewing

potential victims. In October and November 2007, the FBI interviewed 12 potential new victims,

8 of whom had been identified in a “preliminary” victim list in use at the time Epstein signed the

307 Villafaña later emailed Sloman stating that she planned to meet with the case agents to have a “general

discussion about staying out of the civil litigation.”

308 Sloman’s draft also stated that Acosta had informed the defense in a previous conference call that the USAO

would not accept a “gag order.” OPR recovered only a draft version of the communication and was unable to find

any evidence that the draft letter was finalized or sent to defense counsel.

309 Subsequentrecordsalso referred to the prosecutors’ concerns about creating impeachmentevidence and that
such concerns playeda role in their decisionnot to notify victims of the NPA untilafter Epsteinpled guilty. InAugust

2008, the AUSA handling the CVRA litigation emailed Villafaña,Acosta,and Sloman expressing his understanding
that the “victims were not consulted [concerning the NPA] . . . because [the USAO] did not believe the [CVRA]

applied.” Acosta responded: “As I recall, we also believed that contactingthe victims would compromise them as
potential witnesses. Epstein argued very forcefully that they were doing this for the money and we did not want to

discuss liability with them, which was [a] key part of [the] agree[ment].”

C. October– November2007: The FBIand the USAO Continue to Investigate,

and the FBISends a Notice Letter to One Victim Stating That the Case is

“Under Investigation”

You should understand, however, that there are some

communications that are typical in these matters. As an example,
our Office has an obligation to contact the victims to inform them

that either [the Special Master], or his designee, will be contact[ing]

them. Rest assured that we will continue to treat this matter as we

would any similarly situated case.308
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NPA.310 The FBI reports of the victim interviews do not mention the NPA or indicate that the

victims were asked for their input regarding the resolution of the case. Villafaña acknowledged

that she and the case agents did not tell any of the “new” post-NPA-signing victims about the
agreement because “at that point we believed that the NPA was never going to be performed and

that we were in fact going to be [charging] Mr. Epstein.”

On October 12, 2007, the FBI Victim Specialist sent a VNS form notice letter to a victim

the case agents had interviewed two days earlier. This letter was identical to the VNS form notice

letter the FBI Victim Specialist sent to other victims before the NPA was signed, describing the
case as “under investigation” and requesting the victim’s “patience.” The letter listed the eight

CVRA rights, but made no mention of the NPA or the § 2255 provision. Villafaña told OPR she

was unaware the FBI sent the letter, but she knew “there were efforts to make sure that we had

identified all victims of the crimes under investigation.” In response to OPR’s questions about the

accuracy of the FBI letter’s characterization of the case as “under investigation,” Villafaña told
OPR that the NPA required Epstein to enter a plea by October 26, 2008, and “at this point we

weren’t actively looking for additional charges,” but “the investigation wasn’t technically

suspended until he completed all the terms of the NPA.”

In anticipation of Epstein’s state court plea, Villafaña reported on November 16, 2007, to

Acosta, Sloman, and other supervisors that she had learned, from FBI agents who met with

Assistant State Attorney Belohlavek, that the State Attorney’s Office wanted the USAO to notify

victims of the state plea hearing.

Belohlavek told OPR that she did not recall the conversation referenced by the FBI nor any

coordinationbetween her office and federal officials to contact or notify victims about Epstein’s

state plea hearing.

On November 19, 2007, Villafaña decided that to avoid any misconduct accusations from

the defense about the information given to victims, she “would put the victim notification in

writing.” She providedSlomanwith a draft victim notificationletter, in whichamongother things,

310 Not all the individuals interviewed qualified for inclusion on the victim list. For example, one would not

cooperate with investigators; a second claimed to have simply massaged Epstein with no sexual activity; and a third

claimed she had no contact with Epstein.

311 Villafaña told OPR that she understood the state took the position that because “there was either only one or

two victims involved in their case,” they “could not do victim notifications to all of the victims.”

D. The USAO Informs the Defense That It Intends to Notify Victims by Letter

about Epstein’s State Plea Hearing and the Resolution of the Federal

Investigation, but the Defense Strongly Objects to the Notification Plan

[Belohlavek]wouldstill like us to do the victim notifications. The
State does not have a procedure(like we do federally) where the

Courthas to providea separateroomfor victimswho want to attend

judicial proceedings,so I do not know how many victims will

actuallywant to be present.311
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she would inform victims of the terms of the resolution of the federal case, including Epstein’s

agreement to plead guilty to state charges and serve 18 months in county jail, and the victims’

ability to seek monetary damages against Epstein. The letter also would invite victims to appear
at the state court hearing and make a statement under oath or provide a written statement to be

filed by the State Attorney’s Office. Sloman and Villafaña exchanged edits on the draft victim

notification letter, and Villafaña also informed Sloman that “[t]here are a few girls who didn’t

receive the original letters, so I will need to modify the introductory portion of the letter for

those.”312

Sloman informed Lefkowitz of the government’s need to meet its “statutory obligation

(Justice for All Act of 2004) to notify the victims of the anticipated upcoming events and their

rights associated with the agreement” and his intent to “notify the victims by letter after COB

Thursday, November 29.” Lefkowitz objected to the proposal to notify the victims, asserting that

it was “incendiary and inappropriate” and not warranted under the Justice for All Act of 2004. He
argued that the defense “should have a right to review and make objections to that submission

prior to it being sent to any alleged victims.” He also insisted that if any notification letters were

sent to “victims, who still have not been identified to us, it should happen only after Mr. Epstein

has entered his plea” and that the letter should come from the attorney representative rather than

the government. On November 28, 2007, at Sloman’s instruction, Villafaña provided Lefkowitz
with the draft victim notification letter, which would advise victims that the state court plea was

to occur on December 14, 2007.313

In a November 29, 2007 letter to Acosta, Lefkowitz strongly objected to the proposed draft

notification letter, arguing that the government was not obligated to send any letter to victims until

after Epstein’s plea and sentencing. Lefkowitz also contended that the victims had no right to
appear at Epstein’s state plea hearing and sentencing or to provide a written statement for such a

proceeding. In a November 30, 2007 reply letter to Lefkowitz, Acosta did not address the

substance of Lefkowitz’s arguments, but accused the defense team of “in essence presenting

collateral challenges” delaying effectuation of the NPA, and asserted that if Epstein was

dissatisfied with the NPA, “we stand ready to unwind the Agreement” and proceed to trial. Shortly
thereafter, Acosta informed defense counsel Starr by letter that he had directed prosecutors “not to

issue victim notification letters until this Friday [December 7] at 5 p.m., to provide you with time

to review these options with your client.” In the letter, Acosta also refuted defense allegations that

Villafaña had acted improperly by informing the victims of the potential for receiving monetary

damages, stating that “the victims were not told of the availability of Section 2255 relief during
the investigation phase of this matter.”

On December 5, 2007, Starr and Lefkowitz sent a letter to Acosta, with copies to Sloman

and Assistant Attorney General Fisher, “reaffirm[ing]” the NPA, but taking “serious issue” with

312 On November 28, 2007, two months after the NPA was signed, the lead case agent informed Villafaña that

only 15 of the then-known victims had received victim notification letters from either the FBI or the USAO. On

December 6, 2007, the lead case agent reported to Villafaña that she was “still holding many of the original V/W

letters addressed to victims from the USAO.”

313 Villafaña understood the state prosecutors had set the December 14, 2007 date, and emailed them for

confirmation, stating, “[I]f the matter is set for the 14th, please let me know so I can include that in my victim

notifications.”
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the USAO’s interpretation of the agreement and “the use of Section 2255.” The Starr and

Lefkowitz letter asserted it was “wholly inappropriate” for the USAO to send the proposed victim

notification letter “under any circumstances,” and “strongly urg[ed]” Acosta to withhold the
notification letter until after the defense was able “to discuss this matter with Assistant Attorney

General Fisher.”

The following day, Sloman sent a letter to Lefkowitz, with copies to Acosta and Villafaña,

asserting that the VRRA obligated the government to notify victims of the 18 U.S.C. § 2255

proceedings as “other relief” to which they were entitled. Sloman also stated that the VRRA
obligated the government to provide the victims with information concerning restitution to which

they may be entitled and “the earliest possible” notice of the status of the investigation, the filing

of charges, and the acceptance of a plea.314 (Emphasis in original). Sloman added:

Sloman also addressed the defense objection to advising the victims to contact Villafaña or the

FBI case agent with questions or concerns: “Again, federal law requires that victims have the

‘reasonable right to confer with the attorney for the Government in this case.’” Sloman advised

the defense: “The three victims who were notified prior to your objection had questions directed

to Mr. Epstein’s punishment, not the civil litigation. Those questions are appropriately directed to
law enforcement.”

Along with this letter, Sloman forwarded to Lefkowitz for comment a revised draft victim

notification letter that was substantially similar to the prior draft provided to the defense. The

letter stated that “the federal investigation of Jeffrey Epstein has been completed,” Epstein would

plead guilty in state court, the parties would recommend 18 months of imprisonment at sentencing,
and Epstein would compensate victims for damage claims brought under 18 U.S.C. § 2255. The

letter provided specific information concerning the upcoming change of plea hearing:

314
See 42 U.S.C. § 10607(c)(1)(B) and (c)(3).

315 Emphasis in original. Sloman also stated that the USAO did not seek to “federalize” a state plea, but “is

simply informing the victims of their rights.” Villafaña informed OPR that Sloman approved and signed the letter,
but she was the primary author of the document. OPR notes that Villafaña was the principal author of most

correspondence in the Epstein case, and that following the signing of the NPA,regardlessof whether the letter went
out with her, Sloman’s,or Acosta’s signature,the three attorneys reviewed and edited drafts of most correspondence

before a final version was sent to the defense.

Just as in 18 U.S.C. § 3771 [the CVRA], these sections are not

limited to proceedings in a federal district court. Our Non-
Prosecution Agreement resolves the federal investigation by

allowing Mr. Epstein to plead to a state offense. The victims

identified through the federal investigation should be appropriately

informed, and our Non-Prosecution Agreement does not require the

U.S. Attorney’s Office to forego [sic] its legal obligations.315

As I mentioned above, as part of the resolution of the federal

investigation,Mr.Epsteinhasagreedto pleadguiltyto statecharges.

Mr. Epstein’s change of plea and sentencing will occur on
December14,2007,at ___ a.m.,beforeJudge SandraK.McSorley,
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Sloman told OPR that he was “proceeding under the belief that we were going to notify [the

victims], even though it wasn’t a federal case. Whether we were required or not.” Sloman also

told OPR that while “we didn’t think that we had an obligation to send them victim notification

letters . . . I think . . . Marie and . . . the agents . . . were keeping the victims apprised at some

level.”

On December 7, 2007, Villafaña prepared letters containing the above information to be

sent to multiple victims and emailed Acosta and Sloman, requesting permission to send them.316

Sloman, however, had that day received a letter from Sanchez, advising that Epstein’s plea hearing

was scheduled for January 4, 2008, and requesting that the USAO “hold off” sending the victim

notification letters until “we can further discuss the contents.” Also that day, Starr and Lefkowitz
submitted to Acosta the two lengthy “independent ethics opinions” supporting the defense

arguments against the federal investigation and the NPA’s use of 18 U.S.C. § 2255. Sloman

responded to Villafaña’s request with an email instructing her to “Hold the letter.”317 Sloman told

OPR that he “wanted to push the [victim notification] letter out,” but his instruction to Villafaña

was “the product of me speaking to somebody,” although he could not be definitive as to whom.
Sloman further told OPR that once the NPA “looked like it was going to fall apart,” the USAO

“had concerns that if we g[a]ve them the victim notification letter . . . and the deal fell apart, then

the victims would be instantly impeached by the provision that you’re entitled to monetary

compensation.”

On December10, 2007,Villafaña contacted the attorneywho at the time representedthe
victim who later became CVRApetitioner “Jane Doe#2” to inform him that she “was preparing

victim notificationletters.” In her 2017 declarationfiled in the CVRAlitigation,Villafañanoted

that she reachedout to Jane Doe #2’scounsel,despite the fact that the USAOno longer considered

316 The FBI case agent had emailed Villafaña the day before stating, “The letter that is currently being revised

needs to take into account that several victims have never been notified by your office or mine.” The case agent also
stated, “I do not feel that [the defense] should have anything to do with the drafting or issuing of this letter. My

primary concern is that we meet our federal obligations to the victims in accordance with federal law.”

317 Villafaña told OPR that she did not recall asking Sloman for an explanation for not sending the letters; rather,

she “just remember[ed] putting them all in the Redweld and putting them in a drawer and being disgusted.”

in Courtroom 11F at the Palm Beach County Courthouse, 205 North

Dixie Highway, West Palm Beach, Florida. Pursuant to Florida

Statutes Sections 960.001(1)(k) and 921.143(1), you are entitled to
be present and to make a statement under oath. If you choose, you

can submit a written statement under oath, which may be filed by

the State Attorney’s Office on your behalf. If you elect to prepare a

written statement, it should address the following:

the facts of the case and the extent of any harm, including
social, psychological, or physical harm, financial losses, loss

of earnings directly or indirectly resulting from the crime for

which the defendant is being sentenced, and any matter

relevant to an appropriate disposition and sentence. Fl[a].

Stat. [§] 921.143(2).
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her a victim for purposesof the federal charges,and continued to treat her as a victim because she

wanted “to go above and beyond in terms of caring for the victims.”318

On December 11, 2007, Starr transmitted to Acosta two lengthy submissions authored by

Lefkowitz presenting substantive challenges to the NPA and to “the background and conduct of
the investigation” into Epstein. Regarding issues relevant to victim notification, in his transmittal

letter, Starr asserted that the “latest episodes involving [§] 2255 notification to the alleged victims

put illustratively in bold relief our concerns that the ends of justice, time and time again, are not

being served.” By way of example, Starr complained the government had recently inappropriately

provided “oral notification of the victim notification letter” to one girl’s attorney, even though it
was clear from the girl’s recorded FBI interview that she “did not in any manner view herself as a

victim.”

In his submissions, Lefkowitz argued that the government was not required to notify

victims of the § 2255 provision:

Lefkowitz also argued that a victim trust fund would provide a more appropriate

mechanism for compensating the victims than the government’s proposed use of 18 U.S.C. § 2255,

and a trust fund would not violate Epstein’s due process rights. Lefkowitz took issue with the
government’s “assertion” that the USAO was obligated to send a victim notification letter to the

alleged victims, or even that it was appropriate for the USAO to do so. Lefkowitz further argued

that the government misinterpreted both the CVRA and the VRRA, because neither applied to a

public, state court proceeding involving the entry of a plea on state charges.

In a letter from Villafaña to Lefkowitz, responding to his allegations that she had

committed misconduct, she specifically addressed the “false” allegations that the government had

318 As noted previously,in April 2007, this victim gave a video-recordedinterviewto the FBIthat was favorable

to Epstein. Villafaña told OPR she was instructed by either Sloman or Acosta “not to consider [this individual] as a
victim for purposesof the NPA becauseshe was not someone whom the Office was prepare[d] to includein” a federal

chargingdocument. Accordingly,the victimwho became“Jane Doe#2” was not includedon the victim list ultimately
furnishedto the defense. The attorney who was representingthis victim at the time of her FBI interviewwas paidby

Epstein,and she subsequently obtained different counsel.

E. December19,2007: Acosta Advises the DefenseThat the USAOWillDefer to

the State Attorney the DecisionWhether to Notify Victims of the State Plea
Hearing,but the USAO Would Notify Them of the FederalResolution,“as

Requiredby Law”

Villafaña’s decision to utilize a civil remedy statute in the place of

a restitution fund for the alleged victims eliminates the notification

requirement under the Justice for All Act of 2004, a federal law that

requires federal authorities to notify victims as to any available

restitution, not of any potential civil remedies. Despite this fact,
[she] proposed a Victims Notification letter to be sent to the alleged

federal victims.
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informed victims “of their right to collect damages prior to a thorough investigation of their

allegations against Mr.Epstein”:

On December 14, 2007, Villafaña forwarded to Acosta the draft victim notification letter

previously sent to the defense, along with two draft letters addressed to State Attorney Krischer;

Villafaña’s transmittal email to Acosta had the subject line, “The letters you requested.” One of

the draft letters to Krischer, to be signed by Villafaña, was to advise that the USAO had sent an

enclosed victim notification letter to specified identified victims and referred to an enclosed “list
of the identified victims and their contact information, in case you are required to provide them

with any further notification regarding their rights under Florida law.”319 The second draft letter

to Krischer, for Acosta’s signature, requested that Krischer respond to defense counsel’s

allegations that the State Attorney’s Office was not comfortable with the proposed plea and

sentence because it believed that the case should be resolved with probation and no sexual offender
registration. OPR found no evidence that these letters were sent to Krischer.320

A few days later, inan apparent effort to move forward with victim notifications, Villafaña

emailed Sloman, stating, “[Is there] anything that I or the agents should be doing?” Villafaña told

Sloman that “[the FBI case agent] is all worked up because another agent and [a named AUSA]

are the subject of an OPR investigation for failing to properly confer with and notify victims [in
an unrelated matter]. We seem to be in a Catch 22.”321 OPR did not find a response to Villafaña’s

email.

Intheir December14,2007 meetingwith Acosta and other USAOpersonneland in their

lengthyfollow-upletter to Acosta on December17,2007,Starr and Lefkowitzcontinuedto press

their objectionsto the USAO’sinvolvementin the Epsteinmatter. They requested that Acosta

319 The draft victim notification letter was identical to the draft victim notification letter sent to the defense on

December 6, 2007, except that it contained a new plea date of January 4, 2008.

320 Moreover, the letters were not included in the publicly released State Attorney’s file, which included other

correspondence from the USAO. See Palm Beach State Attorney’s Office Public Records/Jeffrey Epstein, available

at http://sa15.org/stateattorney/NewsRoom/indexPR htm.

321 OPR was unable to locate any records indicating that such allegations had ever been referred to OPR.

Villafaña told OPR that “Catch 22” was a reference to instructions from supervisors “[t]hat we can’t go forward on”

filing federal charges and “I was told not to do victim notifications and confer at the time.”

None of the victims were informed of the right to sue under
Section 2255 prior to the investigation of the claims. Three victims

were notified shortly after the signing of the [NPA] of the general

terms of that Agreement. You raised objections to any victim

notification, and no further notifications were done. Throughout

this process you have seen that I have prepared this case as though
it would proceed to trial. Notifying the witnesses of the possibility

of damages claims prior to concluding the matter by plea or trial

would only undermine my case. If my reassurances are insufficient

the fact that not a single victim has threatened to sue Mr. Epstein

should assure you of the integrity of the investigation.

217



review the appropriatenessof the potential federal charges and the government’s “unprecedentedly

expansive interpretation” of 18 U.S.C. § 2255.

In a December 19, 2007 response to the defense team, Acosta offered to revise two
paragraphs in the NPA to resolve “disagreements” with the defense and to clarify that the parties

intended Epstein’s § 2255 liability to “place these identified victims in the same position as they

would have been had Mr. Epstein been convicted at trial. No more; no less.” Acosta also advised

that although the USAO intended to notify the victims of the resolution of the federal investigation,

the USAO would leave to the State Attorney the decision whether to notify victims about the state
proceedings:

Acosta told OPR that he “would not have sent this letter without running it by [Sloman], if

not other individuals in the office,” and records show he sent a draft to Sloman and Villafaña.

Acosta explained to OPR that he was not concerned about deferring to Krischer on the issue of

whether to notify the victims of the state proceedings because he did not view it as his role, or the

role of the USAO, “to direct the State Attorney’s Office on its obligations with respect to the state
outcome.”322 Acosta further explained to OPR that despite the USAO’s initial concerns about the

State Attorney’s Office’s handling of the Epstein case, he did not believe it was appropriate to

question that office’s ability to “fulfill whatever obligation they have,” and he added, “Let’s not

assume . . . that the State Attorney’s Office is full of bad actors.” Acosta told OPR that it was his

understanding “that the victims would be aware of what was happening in the state court and have
an opportunity to speak up at the state court hearing.” Acosta also told OPR that the state would

322 Sloman’shandwrittennotes from a December21,2007 telephone conference indicate that Acosta asked the

defense, “Are there concerns re: 3771 lang[uage],” to which Lefkowitz replied, “The state should have their own
mechanism.” At the time of the Epsteinmatter,under the Florida Constitution,uponrequest,victims were afforded

the “right to reasonable,accurate,and timely notice of, and to be presentat” a defendant’s plea and sentencing. Fla.
Const. art. I,§ 16(b)(6). Similarly,pursuant to state statute,“Law enforcementpersonnelshall ensure” that victims

are given informationabout “[t]he stages in the criminalor juvenile justice process which are of significanceto the
victim[.]” Fla.Stat.§ 960.001(1)(a)(2007). Victims were also entitledto submit an oral or written impactstatement.

Fla.Stat. § 960.001(1)(k)(2007). Moreover,“in a case in which the victimis a minor child,” the guardian or family
of the victim must be consulted by the state attorney “in order to obtain the views of the victimor family about the

dispositionof any criminalor juvenile case” includingplea agreements. Fla.Stat. § 960.001(1)(g)(2007).

I understand that the defense objects to the victims being given

notice of [the] time and place of Mr. Epstein’s state court sentencing

hearing. I have reviewed the proposed victim notification letter and

the statute. I would note that the United States provided the draft
letter to the defense as a courtesy. In addition, First Assistant United

States Attorney Sloman already incorporated in the letter several

edits that had been requested by defense counsel. I agree that [the

CVRA] applies to notice of proceedings and results of investigations

of federal crimes as opposed to the state crime. We intend to provide
victims with notice of the federal resolution, as required by law. We

will defer to the discretion of the State Attorney regarding whether

he wishes to provide victims with notice of the state proceedings,

although we will provide him with the information necessary to do

so if he wishes.
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have “notified [the victims] that that was an all-encompassing plea, that that state court sentence

would also mean that the federal government was not proceeding.”

Sloman told OPR that he thought Acosta and Criminal Division Deputy Assistant Attorney
General Sigal Mandelker had agreed that the decision whether to notify the victims of the state

court proceedings should be “left to the state.”323 Mandelker, however, had no memory of advising

Acosta to defer the decision to make notifications to the State Attorney, and she noted that the

“correspondence [OPR] provided to me from that time period” discussing such a decision

“demonstrates that all of the referenced language came from Mr. Acosta and/or his team, and that
I did not provide, suggest, or edit the language.” Sloman told OPR that he initially believed that

“the victims were going to be notified at some level, especially because they had restitution rights

under § 2255”; but, his expectations changed after “there was an agreement made that we were

going to allow the state, since it was going to be a state case, to decide how the victims were going

to be notified.”

AssistantState AttorneyBelohlavektold OPR that she did not at any time receivea victim

list from the USAO. She further said she did not receive any request from the USAOwith regard

to contactingthe victims.

In response to Acosta’s December 19, 2007 letter,Lefkowitzasserted that the FBIshould

not communicatewith the victims, and that the state,not the USAO,should determine who can be

heard at the sentencing hearing:

323 In his June 3, 2008 letter to Deputy Attorney General Mark Filip, Sloman wrote, “Acosta again consulted

with DAAG Mandelker who advised him to make the following proposal [to defer notification to the State Attorney’s

Office].” OPR found no other documentation relating to Mandelker’s purported involvement in the decision.

[Y]our letter also suggests that our objection to your Office’s

proposed victims notification letter was that the women identified

as victims of federal crimes should not be notified of the state

proceedings. That is not true, as our previous letter clearly states.
Putting aside our threshold contention that many of those to whom

[CVRA] notification letters are intended are in fact not victims as

defined in the Attorney General’s 2000 Victim Witness

Guidelines—a status requiring physical, emotional or pecuniary

injury of the [victim]—it was and remains our position that these
women may be notified of such proceedings but since they are

neither witnesses nor victims to the state prosecution of this matter,

they should not be informed of fictitious “rights” or invited to make

sworn written or in-court testimonial statements against Mr. Epstein

at such proceedings, as Ms. Villafaña repeatedly maintained they
had the right to do. Additionally, it was and remains our position

that any notification should be by mail and that all proactive efforts

by the FBI to have communications with the witnesses after the

execution of the Agreement should finally come to an end. We

agree, however, with your December 19 modification of the
previously drafted federal notification letter and agree that the
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Following a conversation between Acosta and Lefkowitz, in which Acosta asked that the

defense clarify its positions on the USAO proposals regarding, among other things, notifications

to the victims, Lefkowitz responded with a December 26, 2007 letter to Acosta, objecting again to

notification of the victims. Lefkowitz argued that CVRA notification was not appropriate because

the Attorney General Guidelines defined “crime victim” as a person harmed as a result of an
offense charged in federal district court, and Epstein had not been charged in federal court.

Nevertheless, Lefkowitz added that, despite their objection to CVRA notification, “[W]e do not

object (as we made clear in our letter last week) that some form of notice be given to the alleged

victims.” Lefkowitz requested both that the defense be given an opportunity to review any notice

sent by the USAO, and that “any and all notices with respect to the alleged victims of state offenses
should be sent by the State Attorney rather than [the USAO],” and he agreed that the USAO

“should defer to the discretion of the State Attorney regarding all matters with regard to those

victims and the state proceedings.”

Months later, in April 2008, Epstein’s attorneys complained in a letter to Mandelker that

Sloman and Villafaña committed professional misconduct by threatening to send a “highly

improper and unusual ‘victimnotificationletter’ to all” victims.

As described in Chapter Two of this Report, from the time the NPA was signed through

the end of June 2008, the defense employed various measures to delay, or avoid entirely,

implementation of the NPA. Ultimately, defense counsel’s advocacy resulted in the USAO’s

decision to have the federal case reviewed afresh. A review of the evidence was undertaken first
by USAO Criminal Chief Robert Senior and then, briefly, by an experienced CEOS trial

attorney. A review of the case in light of the defense challenges was then conducted by CEOS

Chief Oosterbaan, in consultation with his staff and with Deputy Assistant Attorney General Sigal

Mandelker and Assistant Attorney General Alice Fisher, and then by the Office of the Deputy

Attorney General. Each review took weeks and delayed Epstein’s entry of his state guilty plea.

As set forth below, during that time, Villafaña and the FBI continued investigating and

working toward potential federal charges.

On January 3, 2008, the local newspaper reported that Epstein’splea conference in state

court, at that point set for early January, had been rescheduled to March 2008, at which time he

would plead guilty to felony solicitationof prostitution,and that “in exchange” for the guilty plea,

324
The 2000 Guidelines were superseded by the 2005 Guidelines.

F. January– June 2008: While the DefensePressesItsAppealto the Department

inan Effortto Undothe NPA,the FBIand the USAO ContinueInvestigating

Epstein

decision as to who can be heard at a state sentencingis, amongst

many other issues, properly within the aegis of state decision

making.324

1. Villafaña Prepares to Contact Victims in Anticipation That Epstein

Will Breach the NPA
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“federal authorities are expected to drop their probe into whether Epstein broke any federal

laws.”325

Nevertheless, as Epstein’s team continued to argue to higher levels of the Department that
there was no appropriate federal interest in prosecuting Epstein and thus no basis for the NPA, and

with his attorneys asserting that “the facts had gotten better for Epstein,” Villafaña came to believe

that Epstein would likely breach the NPA.326 In January 2008, Villafaña informed her supervisors

that the FBI “had very tight contact with the victims several months ago when we were prepared

to [file charges], but all the shenanigans over the past few months have resulted inno contact with
the vast majority of the victims.” Villafaña then proposed that the FBI “re-establish contact with

all the victims so that we know we can rely on them at trial.”327 Villafaña told OPR that at this

point, “[w]hile the case was being investigat[ed] and prepared for indictment, I did not prepare or

send any victim notification letters—there simply was nothing to update. I did not receive any

victim calls during this time.”

On January 10, 2008, the FBI Victim Specialist mailed VNS generated victim notification

letters to 14 victims articulating the eight CVRA rights and inviting recipients to update their

contact information with the FBI in order to obtain current information about the matter.328 The

case agent informed Villafaña in an email that the Victim Specialist sent a “standard form [FBI]
letter to all the remaining identified victims.” These 2008 letters were identical to the FBI form

letters the Victim Specialist had sent to victims between August 28, 2006, and October 12, 2007.

Like those previous letters, most of which were sent before the NPA was signed on September 24,

2007, the 2008 letters described the case as “currently under investigation” and noted that “[t]his

can be a lengthy process and we request your continued patience while we conduct a thorough
investigation.” The letters also stated:

325 Michele Dargan, “Jeffrey Epstein Plea Hearing Moved to March,” Palm Beach Daily News “The Shiny

Sheet,” Jan. 3, 2008.

326 Epstein’sattorneysuseddiscoveryproceedingsin the state case to depose federalvictims,and asthey learned

unflattering details or potential impeachment information concerning likely federal victims, they argued for the
exclusionof those victims from the federalcase. For example,defenseattorneysquestionedone victimas to whether

the federal prosecutorsor FBI agents told her that she was entitled to receive moneyfrom Epstein. See Exhibit9 to
Villafaña June 2, 2017 Declaration:Depositionof [REDACTED],State v. Epstein,Case No. 2006-CF-9454,at 44,

50,51(Feb.20,2008). One victim’sattorneytold OPR that the defense attorneystried to “smear” victimsby asking
highly personal sexual questions about “terminations of pregnancies . . . sexual encounters . . . masturbation.”

Epstein’sattorneyusedsimilar tactics in questioningvictimswho filedcivil cases against their client. For example,
the MiamiHerald reportedthat, “One girl was asked about her abortions,and her parents,who were Catholic and

knewnothingabout the abortions,were also deposed and questioned.” See Julie Brown,“Perversionof Justice:Cops
Worked to Put a Serial Sex Abuser in Prison. Prosecutors Worked to Cut Hima Break,” MiamiHerald,Nov.28,

2018.

327
Villafaña also told her supervisors that she wanted the FBI to interview two specific victims.

328 The Victim Specialist later generated an additional letter dated May 30,2008. After Epstein’s June 30, 2008

state court pleas, she sent out substantially similar notification letters to two victims who resided outside of the United

States.

2. The FBIUses VNS FormLetters to Re-EstablishContact with Victims
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The FBIcase agent informedVillafaña that the Victim Specialist sent the lettersand would follow

up with a phone call “to offer assistance and ensure that [the victims] have received their letter.”

A sample letter isshown on the following pages.

Villafaña told OPR that she did not recall discussing the content of the letters at the time

they were sent to the victims, or reviewing the letters until they were collected for the CVRA

litigation, sometime after July 2008. Rather, according to Villafaña, “The decision to issue the

letter and the wording of those letters were exclusively FBI decisions.” Nevertheless, Villafaña
asserted to OPR that from her perspective, the language regarding the ongoing investigation “was

absolutely true and, despite being fully advised of our ongoing investigative activities, no one in

my supervisory chain ever told me that the case was not under investigation.” Villafaña identified

various investigative activities in which she engaged from “September 2007 until the end of June

2008,” such as collecting and reviewing evidence; interviewing new victims; re-interviewing
victims; identifying new charges; developing new charging strategies; drafting supplemental

prosecution memoranda; revising the charging package; and preparing to file charges. Similarly,

the FBI case agent told OPR that at the time the letters were sent the “case was never closed and

the investigation was continuing.” The co-case agent stated that the “the case was open . . . it’s

never been shut down.”

Victim Courtney Wild received one of the January 10, 2008 FBI letters; much later, in the

course of the CVRA litigation, she stated that her “understanding of this letter was that [her] case

was still being investigated and the FBI and prosecutors were moving forward on the Federal

prosecution of Epstein for his crimes against [her].”329

329
CVRA petitioner Jane Doe #2 also received a January 10, 2008 FBI letter that was sent to her counsel.

We will make our best efforts to ensure you are accorded the rights

described. Most of these rights pertain to events occurring after the

arrest or indictment of an individual for the crime, and it will become
the responsibility of the prosecuting United States Attorney’s Office

to ensure you are accorded those rights. You may also seek the

advice of a private attorney with respect to these rights.
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U.S.DepartmentofJustice

FederalBureauof Investigation
FBI West Beach
Sulte

SouthFlaglerDrive
West Palm Beach, FL 33401

Phone: (561) 833-7517

Fax: ( ) 833-7970

January 10, 2008

Re: CaseNumber:

Dear

This case is currently under investigation This can be a lengthy process and we requestyour
patience whllewe conduct a thorough invesligation.

As a crime victim , you havethe followingrightsunder 18UnitedStatesCode $ (1) The to

be reasonablyprotected from the accused ( ) Therightto reasonable, accurate, and timely notice of
public courtproceeding, or any parole proceeding, involvingthe crime ofany release ofthe
accused; ( 3) The rightnot to be excludedfrom anysuch court proceeding, unless the court after

receivingclear and convincingevidence, determinesthat testimonyby the victim would be materiallyaltered if

the victim heardother at that proceeding; (4) The right to be reasonablyheardatany public

proceeding the court involvingrelease, plea, sentencing, or any paroleproceeding; ( 5) The

reasonableright to conferwith the attorneyfor Governmentin thecase; (6) The right to fuland
restitutionasprovidedin law; ( 7) The rightto proceedings from unreasonabledelay; ( ) The right tobe
treatedwith respect for thevictim's dignity and privacy.

We will make our best efforts to ensure you are the rights described . Most of these rights

pertain events occurring after the or Indictment of an individual for the crime, and will becomethe

responsibility of the prosecuting United States Attorney's Office to ensure you are accorded rights You

may also seek the advice of private attorney with respect to these rights .

The Victim System(VNS) is designedto provide you with direct informationregardingthe

caseas itproceedsthroughthe criminaljusticesystem. Youmay obtain current aboutthismatter
on the or from the VNSCall at

In addition, you may use the
Center or internet to update your contact and or change your decision aboutparticipation in the
notification program , you update your information to include a current email address , VNS will send
Information to that address. You will need the following Number ( VIN ) and

Personal Number( PIN) youcontactthe Call Centerand the time you logon to

VNS on theInternet. addition, the firsttimeyouaccessthe VNS Internetsite, you be prompted to enter
your lastname(or businessname) as currentlycontainedinVNS. The nameyoushouldenter is

223



you have additional questions which involve this matter, please contact the office listed above When
you call, please provide file number located at the top of this . Please remember, your participation
in the notification part of program is voluntary . In order to continue to recelve notifications, is your
responsibility to keep your contact information current,

Sincerely

Victim Specialist

3 . Villafaña, the FBI, and the CEOS Trial Attorney Interview Victims

As Villafaña resumed organizing the case for charging and trial, the FBI case agent

provided Villafaña with a list of “ the 19 identified victims we are planning on using in ” the
charges and noted that she and her co-case agent wanted to further evaluate some additional

victims .330 InWashington, D.C., CEOS assigned a Trial Attorney to the Epstein case in order to

bring expertise and “ a national perspective ” to thematter.
331

On January 18, 2008, one attorney representinga victim and her family contactedSloman

by telephone, stating that he plannedto file civil litigationagainst Epsteinonbehalfofhis clients,
who were “ frustratedwith the lackofprogressinthe state's investigation” ofEpstein. The attorney
asked Slomanif theUSAO could file criminal chargeseventhough the state was lookinginto the
matter, but Sloman declined to answer his questions concerning the investigation. In late

January, the New York Post reportedthat the attorney'sclients had filed a $50 million civil suit
against Epstein in Floridaand that “ Epstein is expected to be sentenced to 18 months in prison

whenhe pleads guilty in Marchto a single chargeof solicitinganunderageprostitute.

332

BetweenJanuary 31, 2008, andMay 28, 2008, the FBI, with the prosecutors, interviewed
additional victims and reinterviewedseveral who had been interviewedbefore the NPA was

In late January 2008, as Villafaña and the CEOS TrialAttorneypreparedto participatesigned

330

The case agent also informedVillafañathat she expectedto ask for legalprocess soon in order to obtain
additionalinformation.

331

The CEOS Trial Attorney told OPR that she was underthe impressionthat she was brought in to help prepare
for the trial because the plea had fallen through. ”

332 Because Sloman and the attorney were former legal practice partners, Sloman reported the interaction to
Acosta, and the USAO reported the incident to OPR shortly thereafter. OPR reviewedthe matter as an inquiry and
determined that no further action was warranted.

333
Dareh Gregorian , “Tycoon Perved Me at 14 - $50M Suit Hits NY Creep Over Mansion Massage, New York

Post, Jan. 25 2008 .

334

An FBI interview report from May 28, 2008 , indicates that one victim “ believes Epstein should be prosecuted
for his actions. ”
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in FBI interviews of Wild and other victims, Villafaña informed CEOS Chief Oosterbaan that she

anticipated the victims “would be concerned about the status of the case.”

On January 31, 2008, Villafaña, the CEOS Trial Attorney, and the FBI interviewed three
victims, including Wild. Prior to the interview, Wild had received the FBI’s January 10, 2008

letter stating that the case was under investigation; however, according to the case agent, Wild and

two other victims had also been told by the FBI, in October 2007, that the case had been resolved.

In her 2015 CVRA-case declaration, Wild stated that after receiving the FBI letter, she believed

that the FBI was investigating the case, and she was not told “about any [NPA] or any potential
resolution of the federal criminal investigation I was cooperating in. If I had been told of a[n

NPA], I would have objected.” In Villafaña’s 2017 declaration in the CVRA litigation, Villafaña

recalled interviewing Wild on January 31, 2008, along with FBI agents, and Villafaña told OPR

she “asked [Wild] whether she would be willing to testify if there were a trial.” Villafaña recalled

Wild responding that she “hoped Epstein would be prosecuted and that she was willing to
testify.”335

After the first three victim interviews on January 31, 2008, Villafaña described for Acosta

and Sloman the toll that the case had taken on two of the victims:

Villafaña closed the email by requestingthat Acosta and Sloman attend the interviewswith victims

scheduled for the following day, but neither did so.338 Acosta told OPR that it “wasn’t typical”

335
The FBI report of the interview did not reflect a discussion of Wild’s intentions.

336 See Dareh Gregorian,“Tycoon PervedMe at 14 - $50M Suit Hits NY Creep Over Mansion Massage,” New
York Post, Jan. 25, 2008. As early as October 2007, the New York Post reported the 18-month sentence and that

“[t]he feds have agreed to drop their probe into possible federal criminal violations in exchange for the guilty plea to
the new state charge.” Dan Mangan,“‘Unhappy Ending’ Plea Deal – Moneymanto Get Jail For Teen Sex Massages,”

New York Post,Oct.1,2007.

337 Acosta told OPR, “The United States can’t unwind an agreement just because . . . some victim indicates that

they don’t like it.” The CEOS Trial Attorney recalled that she did not “think that any one of these girls was interested
in this prosecution going forward.” Furthermore,as previously noted, the CEOS Trial Attorney also opined that “[the

victims] would have testified for us,” but the case would have requiredan extensive amount of “victim management,”
as the girls were “deeply embarrassed” that they “were going to be called prostitutes.”

338 OPR located FBI interview reports relating to only one February 1, 2008 victim interview. Although

Villafaña’s emails indicated that two additional victims were scheduled to be interviewed on February 1, 2008, OPR

located no corresponding reports for those victim interviews. OPR located undated handwritten notes Villafaña

One girl broke down sobbing so that we had to stop the interview
twice . . . she saidshe was havingnightmaresabout Epsteincoming

after her and she started to break down again so we stopped the

interview.

The second girl . . . was very upset about the 18 month deal she had

read about in the paper.336 She said that 18 months was nothing and
that she had heard that the girls could get restitution, but she would

rather not get any money and have Epstein spend a significant time

in jail.337
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for him,as U.S.Attorney,to attendwitnessinterviews,and further,that no one inthe USAO“was

questioningthe painor the sufferingof the victims.” Slomantold OPRthat he himselfhad “never

gone to a line assistant’svictimor witness interview.”

Villafaña told OPR that although three of the victims interviewed during this period had

been notified by the FBI in October 2007 about the resolution of the case, at this point Villafaña

did not specifically tell these victims that “there was a signed non-prosecution agreement that had

these terms.” Villafaña also told OPR she “didn’t talk about money” because she “didn’t want

there to be an allegation at the time of trial . . . that [the victims] were either exaggerating their
claims or completely making up claims in order to increase their damages amount.” Rather,

according to Villafaña, she told the three victims that “an agreement had been reached where

[Epstein] was going to be entering a guilty plea, but it doesn’t look like he intends to actually

perform . . . [and] now it looks like this may have to be charged, and may have to go to trial.”

Villafaña recalled “explaining that the case was under investigation,” that they “were preparing
the case [for charging] again,” and “expressing our hope that charges would be brought.” Villafaña

recalled one victim “making a comment about the amount of [imprisonment] time and why was it

so low” and Villafaña answered, “that was the agreement that the office had reached.”339

With regard to the victims Villafaña interviewed who had not received an FBI notification

in October 2007, Villafaña recalled discussing one victim’s safety concerns but not whether they
discussed the agreement. She recalled telling another victim that “we thought we had reached an

agreement with [Epstein] and then we didn’t,” but was “pretty sure” that she did not mention the

agreement during the interview of the third victim. Villafaña explained that she likely did not

discuss the agreement because

The CEOS Trial Attorney told OPR that she did not recall any discussion with the victims

about the NPA or the status of the case.340 She did remember explaining the significance of the

prosecution to one victim who “did not think anything should happen” to Epstein. The FBI case

agent told OPR that she did not recall the January 2008 interviews. OPR located notes to an FBI

interview report, stating that one of the victims wanted another victim to be prosecuted. Attorneys
for the two victims other than Wild who had been notified by the FBI in October 2007 about the

resolution of the case informed OPR that as of 2020, their clients had no memory of meeting with

authored concerning one of the two victims that contained no information regarding a discussion of the status of the

investigation or the resolution of the case. Through her attorney, this victim told OPR that she did not recall having

contact with anyone from the USAO.

339
Villafaña did not recall any other specific questions from victims.

340 The CEOS Trial Attorney noted that CEOS did not issue victim notifications; rather, such notifications were

generally handled by a Victim Witness Specialist in the assigned USAO.

at that point I just felt . . . like it was nonexistent. [The victim] didn’t
know anything about it beforehand, and as far as I could tell it was

going to end up being thrown on the heap, and I didn’t want to -- . . .

if you tell people, oh, look, he’s already admitted that he’s guilty,

like, I didn’t want that to color her statement. I just wanted to get

the facts of the case.
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prosecutors and did not recall learning any information about Epstein’s guilty plea until after the

plea was entered on June 30, 2008.

When asked whether she was concerned that her statements would mislead the victims,

Villafaña told OPR:

In February 2008, Villafaña revised the prosecution memorandum and supplemental

memorandum. Villafaña removed some victims known to Epstein from the PBPD investigation

and others subject to impeachment as a result of civil suits they filed against Epstein, added newly

discovered victims, and made changes to the proposed indictment.

While the defense appealed the USAO’s decision to prosecute Epstein to higher levels of

the Department, Villafaña sought help for victims whom defense investigators were harassing and

attempting to subpoena for depositions as part of Epstein’s defense in civil lawsuits that some

victims had brought against him, as well as purportedly in connection with the state criminal case.

Villafaña reported to her supervisors that she was able to locate a “national crime victims service
organization” to provide attorneys for the victims, and the FBI Victim Specialist contacted some

victims to provide contact information for the attorneys.341 During this period, an attorney from

the victims service organization was able to help Courtney Wild avoid an improper deposition.

Villafaña also informed her supervisors, including Sloman, that “one of the victims tried to commit

suicide last week,” and advocated aggressively for a resolution to the case: “I just can’t stress
enough how important it is for these girls to have a resolution in this case. The ‘please be patient’

answer is really wearing thin, especially when Epstein’s group is still on the attack while we are

forced to wait on the sidelines.”

Villafaña continued to revise the proposedcharges by adding new victims and by removing

others who had filed civil suits against Epstein. Villafaña also preparedsearch warrants for digital

341 The FBI Victim Specialist informed Villafaña that she spoke “directly to seven victims” and informed them

of the pro bono counsel and explained that her “job as a Victim Specialist is to ensure that victims[] of a Federal crime

are afforded their rights, information and resource referral.”

From my perspective we were conducting an investigation and it

was an investigation that was going to lead to an indictment. You

know, I was interviewing witnesses, I was issuing [legal
process], . . . I was doing all [these] things to take the case to a

federal indictment and a federal trial. So to me, saying to a victim

the case is now back under investigation is perfectly accurate.

4. February– March2008: Villafaña TakesAdditionalSteps to Prepare

for a Prosecutionof Epstein,Arranges for Pro Bono Attorneys for

Victims,andCautionsabout ContinuedDelay

5. March– April 2008: Villafaña Continues to Prepare for FilingFederal

Charges
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camera memory cards seized by the PBPD in order to have them forensically examined for deleted

images that could contain child pornography.342

By early April 2008, as the defense pursued its appeal to the Department’s Criminal
Division, Acosta predicted in an email to Villafaña and Sloman that federal charges against Epstein

were “more and more likely.” Villafaña asked Oosterbaan for help to “move this [Criminal

Division review] process along,” noting that the defense continued to undermine the government’s

case by deposing the victims “under the guise of ‘trial prep’ for the state case” and that the “agents

and the victims” were “losing their patience.”

On April 24, 2008, Villafaña emailed Sloman and USAO Criminal Division Chief Senior

asking whether she had the “green light” to file charges and raising the same concerns she had

expressed to Oosterbaan. Villafaña further cautioned that, although she was planning to file

charges on May 6, if that was not going to happen, “then we all need to meet with the victims, the

agents, and the police officers to decide how the case will be resolved and to provide them with an
explanation for the delay.” Because the Department’s Criminal Division did not conclude its

review of Epstein’s appeal by May 6, however, Villafaña did not file charges that day.

VIII. USAO SUPERVISORSCONSIDERCVRA OBLIGATIONSINAN UNRELATED

MATTERANDINLIGHTOF A NEWFIFTHCIRCUITOPINION

During the period after the NPA was signed, and before Epstein complied with the NPA
by entering his state guilty pleas, the USAO supervisors were explicitly made aware of a conflict

between the Department’s position that CVRA’s victims’ rights attached upon the filing of a

criminal charge and a new federal appellate ruling to the contrary. The contemporaneous

communications confirm that in 2008, Acosta and Sloman were aware of the Department’s policy

regarding the issue.

Unrelated to the Epstein investigation, on April 18, 2008, Acosta and Sloman received a

citizen complaint from an attorney who requested to meet with them regarding his belief that the

Florida Bar had violated his First Amendment rights. The attorney asserted that the CVRA

guaranteed him “an absolute right to meet” with USAO officials because he believed that he was
the victim of a federal crime. Acosta forwarded the message to the USAO Appellate Division

Chief, who informed Acosta and Sloman that, according to the 2005 Guidelines, “our obligations

under [the CVRA] are not triggered until charges are filed.” On April 24, 2008, the Appellate

Division Chief emailed Acosta and Sloman, stating that she had “confirmed with DOJ that [her]

reading of [the 2005 Guidelines] is correct and that our obligations under [the CVRA] are not
triggered until a case is filed.”343

On May 7, 2008, the Appellate Division Chief sent Acosta and Sloman a copy of a U.S.

Court of Appeals for the Fifth Circuit opinion issued that day, In re Dean, holding that a victim’s

342
The forensic examination did not locate useful evidence on the memory cards.

343 The Appellate Division Chief advised Acosta that Acosta could inform the complainant that, prior to the

initiation of charges, the investigating agency was responsible for carrying out the Department’s statutory obligations

to the victim.
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CVRArightsattachprior to the filingof criminal charges.344 The AppellateDivisionChief noted

that, althoughthe holdingconflictedwith the 2005Guidelines,the “court’sopinionmakessense.”

Dean involved a federal prosecution arising from a 2005 explosion at an oil refinery
operated by BP Products North America, Inc. (BP) that killed 15 people and injured more than

170. Before bringing criminal charges, the government negotiated a guilty plea with BP without

notifying the victims. The government filed a sealed motion, alerting the district court to the

potential plea and claiming that consultation with all the victims was impractical and that such

notification could result in media coverage that would undermine the plea negotiations. The court
then entered an order prohibiting the government from notifying the victims of the pending plea

agreement until after it had been signed by the parties. Thereafter, the government filed a criminal

information, the government and BP signed the plea agreement, and the government mailed notices

of the plea hearing to the victims informing them of their right to be heard. One month later, 12

victims asked the court to reject the plea because it was entered into in violation of their rights
under the CVRA. The district court denied their motion, but concluded that the CVRA rights to

confer with the prosecutor in the case and to be treated with fairness and respect for the victim’s

dignity and privacy vested prior to the initiation of charges.345 The district court noted that the

legislative history reflected a view that “the right to confer was intended to be broad,” as well as

being a “mechanism[]” to ensure that victims were treated with fairness.

Indenying the victims relief, the Fifth Circuit nevertheless concluded that the district court

“failed to accord the victims the rights conferred by the CVRA.”346 Inparticular, the Fifth Circuit

cited the district court’s acknowledgement that “[t]here are clearly rights under the CVRA that

apply before any prosecution is underway.” The Fifth Circuit also noted that such consultation
was not “an infringement” on the government’s independent prosecutorial discretion, but “it is

only a requirement that the government confer in some reasonable way with the victims before

ultimately exercising its broad discretion.” In the wake of the Dean opinion, two Department

components wrote separate memoranda to the Solicitor General with opposing views concerning

whether the CVRA right to confer with the prosecution vests prior to the initiation of a prosecution.

IX. JUNE 2008: VILLAFAÑA’S PRE-PLEA CONTACTS WITH THE ATTORNEY

REPRESENTING THE VICTIMS WHO LATER BECAME THE CVRA

PETITIONERS

Accordingto an affidavit filed in the CVRAlitigationby her attorney,BradleyEdwards,

Wild retainedEdwardsin June 2008 to representher “becauseshe was unableto get anyone from
the [USAO]to tell her what was actuallygoingon with the federal criminal case against Jeffrey

Epstein.”347 Villafaña told OPR that Wilddid not contact her directly and she was not awareof

344 In re Dean,527 F.3d391(5thCir. 2008). The FifthCircuitopinion was notbindingprecedentinFlorida,

which iswithinthe EleventhCircuit.

345 UnitedStatesv. BPProductsNorthAmerica,Inc.,2008WL 501321,at *11(S.D.Tex.2008). Victimswho

wished to be heardwere permittedto speakat the plea hearing.

346
Dean, 527 F.3d at 394.

347 Before Epstein’s state court plea hearing, Edwards also began representing the victim who became Jane Doe

#2. Although OPR focuses on Villafaña’s communications with Edwards in this section, OPR notes that Villafaña
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an instance in which Wild “asked a question that wasn’t answered” of anyone in the USAO or of

the FBI case agents.

Edwards contacted Villafaña by email and telephone in mid-June, stating that he had
“information and concerns that [he] would like to share.”348 Inhis affidavit, Edwards alleged that

during multiple telephone calls with Villafaña, he “asked very specific questions about what stage

the investigation was in,” and Villafaña replied that she could not answer his questions because

the matter “was an on-going active investigation[.]” Edwards attested that Villafaña gave him “the

impression that the Federal investigation was on-going, very expansive, and continuously growing,
both in the number of identified victims and [in] complexity.”349

In her written response to OPR, Villafaña said that she “listened more than [she] spoke”

during these interactions with Edwards,which occurred before the state court plea:

In her 2017 declaration in the CVRA litigation, Villafaña explained that during these

exchanges, Villafaña did not inform Edwards of the existence of the NPA because she “did not

know whether the NPA remained viable at that time or whether Epstein would enter the state court

guilty plea that would trigger the NPA.”350 Villafaña told OPR that she did not inform Edwards

also had interactionswith other victims’ attorneys. For example,another attorney informedOPR that he spoke to

Villafaña two to five times concerning the status of the case and each time was told that the case was under
investigation.The attorneynoted,“[W]e never got any informationout of [Villafaña]. We were never told what was

happeningor going on to any extent.” Villafaña’scounsel told OPR that Villafaña did not have any interactionwith
the attorney or his law partner until after Epstein’sstate court plea hearing,and that in her written communications

respondingto the attorney’sinquiries,she provided informationto the extent possible. OPRfoundno documentation
that Villafaña’scommunicationswith the attorneyoccurredprior to June 30,2008. Villafañaalso hadmoreministerial

interactionswith other victims’counsel,as well as contact regardingtheir ongoingcivilcases. For example,inMarch
2008, one victim’s attorney informedVillafaña of his representationof a victim and requestedthat the government

provide him with photographsof the victim and information concerning the tail registration number for Epstein’s
airplane. Villafaña respondedthat she was unable to provide the requestedinformation,but asked that counselkeep

her updatedabout the civil litigation.

348 Villafaña later stated in a July 9, 2008 declaration filed in the CVRA litigation that, although she invited

Edwards to provide her with information, “[n]othing was provided.”

349 Edwards did not respond to OPR’s request to interview him, although he did assist OPR in locating other

attorneys who were representing victims.

350 The government later admitted in court filings that Villafaña and Edwards “discussed the possibility of

federal charges being filed in the future and that the NPA was not mentioned.” Doe, Government’s Response to
Petitioners’Statement of UndisputedMaterialFacts in Support of Petitioners’Motionfor PartialSummary Judgment

at 14,¶101 (June 6, 2017).

Given the uncertainty of the situation – Epstein was still challenging

our ability to prosecute him federally, pressing allegations of
prosecutorial misconduct, and trying to negotiate better plea terms,

while the agents, my supervisors, and I were all moving towards

[filing charges] – I did not feel comfortable sharing any information

about the case. It is also my practice not to talk about status before

the grand jury.
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about the NPA because it was “confidential” and because the case was under “investigation and

leading towards” the filing of charges. Villafaña recalled mentioning the conversation to her

supervisors and the case agents because she “thought he was somebody who could be of assistance
to us and . . . could perhaps persuade Alex Acosta that this was a case that was meritorious and

should be prosecuted.”

Nevertheless,when OPR asked Villafaña why she did not informEdwardsof the same

information that the FBI and she had provided to Wild in October 2007 and January 2008,

Villafaña explainedthat she felt “prohibited”:

X. JUNE2008: EFFORTSTO NOTIFYVICTIMSABOUTTHEJUNE30, 2008PLEA

HEARING

The Epstein team’s appeals through the Department ended on June 23, 2008, when the

Deputy Attorney General determined that “federal prosecution of this case is appropriate” and
Epstein’s allegations of prosecutorial misconduct did not rise to a level that would undermine such

a decision. Immediately thereafter, at Sloman’s instruction, Villafaña notified Lefkowitz that

Epstein had until “the close of business on Monday, June 30, 2008, to comply with the terms and

conditions of the agreement . . . including entry of a guilty plea, sentencing, and surrendering to

begin his sentence of imprisonment.” That same day, Villafaña made plans to file charges on July
1, 2008, if Epstein did not enter his guilty plea by the June 30 deadline.

On Friday, June 27, 2008, Villafaña received a copy of the proposed state plea agreement

and learned that the plea hearing was scheduled for 8:30 a.m. on Monday, June 30, 2008. Also on

that Friday, Villafaña submitted to Sloman and Criminal Division Chief Senior a “final final”

proposed federal indictment of Epstein.

Villafaña and the FBI finalized the government’s victim list that they intended to disclose,

for § 2255 purposes, to Epstein after the plea and, at Sloman’s instruction, Villafaña contacted

PBPD Chief Reiter to ask him to notify the victims of the plea hearing. Villafaña told OPR that

Sloman said, “Chief Reiter could contact the victims from the state case, and tell them about the

plea.”351 On Saturday, June 28, 2008, Villafaña emailed Sloman to inform him that PBPD Chief
Reiter “is going to notify victims about the plea.”352

351 Villafaña further stated, “I requested permission to make oral notifications to the victims regarding the

upcoming change of plea, but the Office decided that victim notification could only come from a state investigator,

and Jeff Sloman asked PBPD Chief Reiter to assist.”

352
Sloman replied, “Good.”

At the time that I spoke with him, you know, there had been all of

this . . . letter writing or all of these concerns and instructions that I

had been given by Alex [Acosta] and Jeff [Sloman] not to disclose

things further and not to have any involvement in victim

notification, and so I felt like that prohibited me from telling him
about the existence of the NPA.
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Villafaña told OPR that before the state plea hearing, she sent Reiter a list of the victims,

including their telephone numbers, to notify and asked him to destroy the list. Villafaña recalled

that Reiter told her that he would “try to contact as many as he could” and that he would destroy
the list afterwards. Villafaña did not recall being “asked [to] provide a list of all our victims to the

State Attorney’s Office.”

In his 2009 deposition, Reiter stated that Villafaña sent him a letter “around the time of

sentencing,” listing the victims in the federal investigation, and that she asked him to destroy the

letter after he reviewed it. Reiter recalled that he requested the list because he was aware that the
state grand jury’s indictment of Epstein did not include all of the victims that the PBPD had

identified and he “wanted to make sure that some prosecution body had considered all of our

victims.”353

In her 2017 declaration in the CVRA litigation, Villafaña stated that she and the PBPD

“attempted to notify the victims about [the June 30] hearing in the short time available to us.”354

Inher 2008 declaration,however,Villafaña conceded that “all known victims were not notified.”

Villafaña told OPR that Edwards was the only victim attorney she was authorized to

contact—she thought probably by Sloman—about the June 30, 2008 plea hearing because Edwards

“had expressed a specific interest in the outcome.” Villafaña recalled, “I was told that I could

inform [Edwards] of [the plea date], but I still couldn’t inform him of the NPA.”355 In her 2008
declaration in the CVRA litigation, Villafaña stated that she called Edwards and informed him of

the plea hearing scheduled for Monday; Villafaña stated that Edwards told her that he could not

attend the hearing but “someone” would be present. In a later filing in the CVRA litigation,

however, Edwards asserted that Villafaña told him only that “Epstein was pleading guilty to state

solicitation of prostitution charges involving other victims—not Mr. Edwards’ clients nor any of
the federally-identified victims.”356 Edwards further claimed that because Villafaña failed to

inform him that the “guilty pleas in state court would bring an end to the possibility of federal

prosecution pursuant to the plea agreement,” his clients did not attend the hearing. Villafaña told

OPR that her expectation was that the state plea proceeding would allow Edwards and his clients

the ability to comment on the resolution:

353 Reiter showed the letter to the lead Detective so he could “confirm that all of the victims that we had for the

state case were included on that.” The Detective “looked at it and he said they’re all there and then [Reiter] destroyed

it.” The Detective recalled viewing the list in Reiter’s office, but he could not recall when Reiter showed it to him.

354
The FBI co-case agent told OPR that “I don’t think the [FBI] reached out to anyone.”

355 Villafaña told OPR that she thought that it was Sloman who gave her the instructions, but she could not

“remember the specifics of the conversation.”

356 Villafaña stated that she “never told Attorney Edwards that the state charges involved ‘other victims,’ and

neither the state court charginginstrument nor the factual proffer limitedthe procurement of prostitution charge to a
specific victim.” Although Edwards criticized Villafaña’s conduct in his CVRA filings, in his recently published

book,EdwardsdescribedVillafaña as a “kindhearted prosecutor who tried to do right,” notingthat she “believ[ed] in
the victims and tr[ied] . . . to bringdown Jeffrey Epstein.” BradleyJ. Edwards with Brittany Henderson,Relentless

Pursuitat 380 (GalleryBooks2020).
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Sloman told OPR that he did not recall directing Villafaña to contact anyone about the plea
hearing or directing her specifically not to contact anyone about it. Acosta told OPR that he

believed the state would notify the victims of the “all-encompassing plea” resolving the federal

case “and [the victims would] have an opportunity to speak up at the state court hearing.”

Nevertheless, Acosta did not know whether the state victims overlapped with the federal victims

or whether the USAO “shared that list with them.” Villafaña told OPR that she and Acosta
“understood that the state would notify the state victims” but that neither of them were aware “that

the state only believed they had one victim.”358 Villafaña told OPR that there was “very little”

communication between the USAO and the State Attorney’s Office, and although she discussed a

factual proffer with the State Attorney’s Office and “the fact that . . . the federal investigation had

identified additional victims,” she did not recall discussing “who the specific people were that they
considered victims in the state case.”359

Slomantold OPR that the “public perception . . . that we tried to hide the fact of the results

of this resolution from the victims” was incorrect. He explained:

Sloman acknowledged that although neither the NPA terms nor the CVRA prevented the USAO

from exercisingits discretion to notify the victims,

357 Assistant State Attorney Belohlavek told OPR that federal victims who were not a party to the state case

would not have been able to simply appear at the state plea hearingand participate in the proceedings. Rather,such a
presentation would have required coordination between the USAO and the State Attorney’s Office and additional

investigationof the victims’ allegations and proposed statements by the State Attorney’s Office.

358 In an email a few months earlier, Villafaña noted, “The state indictment [for solicitation of adult prostitution]

is related to two girls. One of those girls is included in the federal [charging document], the other is not.”

359 As noted in Chapter Two, Villafaña had stopped communicating with the State Attorney’s Office regarding

the state case following Epstein’s defense team’s objections to those communications.

[M]y expectation of what was going [to] happen at the plea was that

it would be like a federal plea where there would be a factual proffer

that was read, and where the judge would ask if there were any
victims present who wanted to be heard, and that at that point if Brad

Edwards wanted to address the court or if his clients wanted to

address the court, they would be given the opportunity to do so.357

[E]ven though we didn’t have a legal obligation,I felt that the
victims were going to be notifiedand the state was going . . . to

fulfill that obligation,and even as another failsafe, [the victims]

wouldbe notifiedof . . . the restitutionmechanismthat we had set

up on their behalf.

it was[of]concernthat this was goingto breakdownand . . . result

in us prosecutingEpstein and that the victims were going to be
witnessesand if we provideda victim notificationindicating,hey,

you’re going to get $150,000, that’s . . . going to be instant

impeachmentfor the defense.
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When asked why the USAO did not simply notify the victims of the change of plea hearing,

Slomanrespondedthat he “was more focusedon the restitutionprovisions. I didn’t get the sense

that the victims were overly interestedinshowingup . . . at the changeof plea.”

Also, in late June, Villafaña drafted a victim notification letter concerning the June 30,

2008 plea.360 Villafaña told OPR that, because “Mr. Acosta had agreed in December 2007 that we

would not provide written notice of the state change of plea, the written victim notifications were

prepared to be sent immediately following Epstein’s guilty plea.”361 As she did with prior draft
victim notification letters, Villafaña provided the draft to the defense for comments.362

Although Epstein’splea hearing was set for June 30, 2008, Villafaña took steps to facilitate

the filing of federal charges on July 1,2008, in the event he did not plead guilty in state court.

OPR reviewed voluminous Epstein-related files that the State Attorney’s Office made

available online, but OPR was unable to locate any document establishing that before the hearing
date, the state informed victims of the June 30, 2008 plea. On March 12,2008, the State Attorney’s

Office issued trial subpoenas to three victims and one non-law enforcement witness commanding

the individuals to “remain on call” during the week of July 8, 2008. However, the Palm Beach

County Sheriff was unable to serve one of the victims in person because the victim was “away [at]

college.”

XI. JUNE 30, 2008: EPSTEINENTERSHIS GUILTYPLEASIN A STATECOURT

HEARINGAT WHICHNOVICTIMSARE PRESENT

On June 30, 2008, Epstein appeared in state court in West Palm Beach, with his attorney

Jack Goldberger, and pled guilty to an information charging him with procuring a person under 18
for prostitution, as well as the indictment charging him with felony solicitation of prostitution. The

information charged that between August 1, 2004, and October 9, 2005, Epstein “did knowingly

and unlawfully procure for prostitution, or caused to be prostituted, [REDACTED], a person under

the age of 18 years,” and referred to no other victims. The indictment did not identify any victims

and alleged only that Epstein engaged in the charged conduct on three occasions between August
1, 2004, and October 31, 2005. Although the charges did not indicate whether they applied to

multiple victims, during the hearing, Assistant State Attorney Belohlavek informed the court that

“[t]here’s several” victims. When the court asked Belohlavek whether “the victims in both these

cases [were] in agreement with the terms of this plea,” Belohlavek replied, “I have spoken to

several myself and I have spoken to counsel, through counsel as to the other victim, and I believe,

360 Sloman forwarded the draft victim notification letter to Acosta, who responded with his own edited version

stating, “What do you think?” Villafaña edited it further.

361 The letter began with the statement, “On June 30, 2008, Jeffrey Epstein . . . entered a plea of guilty.” A week

after Epstein’s state guilty plea, Villafaña notified Acosta, Sloman, and other supervisors that “[Epstein’s local
attorney] Jack Goldberger is back in town today, so I am hoping that we will finalize the last piece of our agreement—

the victim list and Notification. If I face resistance on that front, I will let you know.”

362 According to Villafaña, either Acosta or Sloman made the decision to send the notifications following the

state plea and to share the draft notification letters with the defense.
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yes.” The court also askedBelohlavekif the juvenile victim’sparentsor guardianagreedwiththe

plea,and Belohlavekstated that becausethe victim was no longerunderage 18,Belohlavekspoke

with the victim’scounsel,who agreedwith the plea agreement.363

BothVillafañaandthe FBIcase agent were present inthe courtroomgalleryto observe the

pleahearing. Laterthat day, Villafañamet with Goldbergerand gave him the list of 31individuals

the governmentwas preparedto name as victimsand to whom the § 2255 provisionapplied.

In her 2015 CVRA case declaration, Wild stated that, “I did not have any reason to attend

that hearing because no one had told me that this guilty plea was related to the FBI’s investigation
of Epstein’s abuse of me.” She stated that she “would have attended and tried to object to the

judge and prevent that plea from going forward,” had she known that the state plea “had some

connection to blocking the prosecution of my case.” Similarly, CVRA petitioner Jane Doe #2

stated that “no one notified me that [Epstein’s] plea had anything to do with my case against him.”

An attorney who represented several victims, including one whom the state had
subpoenaed for the potential July trial, told OPR that he was present in court on June 30, 2008, in

order to serve a complaint upon Epstein in connection with a civil lawsuit brought on behalf of

one of his clients. The USAO had not informed him about the plea hearing.364 Moreover, the

attorney informed OPR that, although one of the victims he represented had been interviewed in

the PBPD’s investigation and had been deposed by Epstein’s attorneys in the state case (with the
Assistant State Attorney present), he did not recall receiving any notice of the June 30, 2008 plea

hearing from the State Attorney’s Office.365 Similarly, another of the victims the state had

subpoenaed for the July trial told OPR through her attorney that she received subpoenas from the

State Attorney’s Office, but she was not invited to or aware of the state plea hearing. Belohlavek

told OPR that she did not recall whether she contacted any of the girls to appear at the hearing,
and she noted that given the charge of solicitation of prostitution, they may not have “technically”

been victims for purposes of notice under Florida law but, rather, witnesses. On July 24, 2008, the

State Attorney’s Office sent letters to two victims stating that the case was closed on June 26, 2008

(although the plea occurred on June 30, 2008) and listed Epstein’s sentence. The letters did not

mention the NPA or the federal investigation.

XII. SIGNIFICANT POST-PLEADEVELOPMENTS

Villafaña’s contemporaneous notes show that immediately after Epstein’s June 30, 2008

guilty pleas, she attempted to reach by telephone five attorneys representing various victims in

363 Villafaña, who was present in court and heard Belohlavek’s representation, told OPR that she had no

information as to whether or how the state had notified the victims about the plea hearing.

364
Villafaña did contact this attorney’s law partner later that day.

365 When interviewed by OPR in 2020, this same attorney indicated that he was surprised to learn that despite

the fact that his client was a minor at the time Epstein victimized her, she was not the minor victim that the state

identified in the information charging Epstein.

A. Immediately After Epstein’s State Guilty Pleas, Villafaña Notifies Some

Victims’Attorneys
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civil suits that were pending against Epstein.366 Villafaña also emailed one of the pro bono

attorneys she had engaged to help victims avoid defense harassment, informing him that the federal

investigation had been resolved through a state plea and that Epstein had an “agreement” with the
USAO “requir[ing] him to make certain concessions regarding possible civil suits brought by the

victims.” Villafaña advised Goldberger: “The FBIhas received several calls regarding the [NPA].

I do not know whether the title of the document was disclosed when the [NPA] was filed under

seal, but the FBI and our Office are declining comment if asked.”

On July 3, 2008, victims’ attorney Edwards spoke to Villafaña by telephone about the

resolution of the state case against Epstein “and the next stage of the federal prosecution.”367 In

his 2017 affidavit filed in the CVRA litigation, Edwards asserted that during this conversation,

Villafaña did not inform him of the NPA, but that during the call, he sensed that the USAO “was

beginning to negotiate with Epstein concerning the federally identified crimes.” However, in an
email Villafaña sent after the call, she informed Sloman that during the call, Edwards stated that

“his clients can name many more victims and wanted to know if we can get out of the deal.”

Villafaña told Sloman that after she told Edwards that the government was bound by the

agreement, assuming Epstein completed it, Edwards asked that “if there is the slightest bit of

hesitation on Epstein’s part of completing his performance, that he and his [three] clients be
allowed to consult with [the USAO] before making a decision.”368

That same day, Edwards wrote a letter to Villafaña, complaining that Epstein’s state court

sentence was “grossly inadequate for a predator of this magnitude” and urged Villafaña to “move

forward with the traditional indictments and criminal prosecution commensurate with the crimes

Mr. Epstein has committed.”

On July 7, 2008, Edwards filed his emergency petition in the U.S. District Court for the

Southern District of Florida on behalf of Courtney Wild, who was then identified only as “Jane

Doe.” She was soon joined by a second petitioner, and they were respectively referred to as “Jane

Doe 1” and “Jane Doe 2.”369 Edwards claimed that the government had violated his clients’ rights

under the CVRA by negotiating to resolve the federal investigation of Epstein without consulting
with the victims. The petition requested that the court order the United States to comply with the

CVRA. The USAO opposed the petition, arguing that the CVRA did not apply because there were

366 According to Villafaña’s handwritten notes from June 30, 2008, Villafaña left a message for two of the

attorneys.

367 In his 2017 affidavit filed in the CVRA case, Edwards recalled that his telephone conversation occurred on

June 30, 2008, but noted that it could possibly have occurred on July 3, 2008.

368
Sloman responded, “Thanks.”

369
Later attempts by two additional victims to join the ongoing CVRA litigation were denied by the court.

B. July 7, 2008: The CVRA LitigationIs Initiated
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no federal charges filed against Epstein as a result of the government’sagreement in mid-2007 to

defer prosecution to the state.370

On July 8, 2008, Villafaña provided Goldberger with an updated victim list for 18 U.S.C.

§ 2255 purposes, noting that she had inadvertently left off one individual in her June 30, 2008

letter. Villafaña also informed the defense that, beginning the following day, she would distribute

notifications to each of the 32 victims and their counsel informing them that Epstein’s attorney
would be the contact for any civil litigation, if the victim decided to pursue damages. Finally, the

letter informed the defense that the government would consider a denial by Epstein that any “one

of these victims is entitled to proceed under 18 U.S.C. § 2255” to be considered a breach of the

terms of the NPA.

After exchanging emails and letters with the defense concerning the content of the notice
letter, Villafaña drafted a letter she sent, on July 9 and 10, to nine victims who had previously

retained counsel. The letter informed the victims and their counsel that, “[i]n light of” Epstein’s

June 30, 2008 state court plea to felony solicitation of prostitution and procurement of minors to

engage in prostitution, and his sentence of a total of 18 months’ imprisonment followed by 12

months’ community control, “the United States has agreed to defer federal prosecution in favor of
this state plea and sentence, subject to certain conditions.” The letter included a reference to the

18 U.S.C. § 2255 provision of the NPA, and although the defense had never agreed to it, used

language from Acosta’s December 19, 2007 letter to Epstein defense attorney Sanchez clarifying

the damages provision. The paragraph below was described as “[o]ne such condition to which

Epstein has agreed”:

On July 10, 2008, Villafaña sent Goldberger a “Final Notificationof Identified Victims,”

highlighting the defendant’s obligations under the NPA concerning victim lawsuits pursuant to

370 As described in Section XII.G of this Part, the matter continued in litigation for years and resulted in the

district court’s February 21, 2019 opinion concluding that the government violated the victims’ rights under the CVRA

by failing to consult with them before signing the NPA.

C. July2008: VillafañaPreparesandSendsa VictimNotificationLetterto Listed

Victims

Any person, who while a minor, was a victim of a violation of an

offense enumerated in Title 18, United States Code, Section 2255,

will have the same rights to proceed under Section 2255 as she

would have had, if Mr. Epstein had been tried federally and

convicted of an enumerated offense. For purposes of implementing
this paragraph, the United States shall provide Mr. Epstein’s

attorneys with a list of individuals whom it was prepared to

name . . . as victims of an enumerated offense by Mr. Epstein. Any

judicial authority interpreting this provision, including any authority

determining which evidentiary burdens if any a plaintiff must meet,
shall consider that it is the intent of the parties to place these

identified victims in the same position as they would have been had

Mr. Epstein been convicted at trial. No more; no less.

237



18 U.S.C.§ 2255 and again listing the 32 “individualswhom the United States was prepared to

name as victimsof anenumeratedoffense.”371 The same day, Villafaña sent Goldbergera second

letter,notingthat the defense would receivecopies of all victim notificationson a rollingbasis.

Villafaña informed her managers that the FBI case agents would reach out by telephone to

the listed victims who were unrepresented, to inform them that the case was resolved and to

confirm their addresses for notification by mail. With regard to the content of the telephone calls,

Villafaña proposed the following language to the case agents:

OnJuly21,2008,Villafañasent the letter to the 11unrepresentedvictims whose addresses

the FBIhadby that time confirmed. VillafañaprovidedEpstein’sdefensecounselwith a copy of

the letter sent to each victim,directly or thoughcounsel(withthe mailingaddressesredacted).

While attempting to locate and contact the unrepresented victims, the FBI obtained contact

information for two victims residing outside of the United States. On July 23 and August 8, 2008,

respectively, the FBI Victim Specialist transmitted an automated VNS form notification letter to

each victim through the FBI representative at the U.S diplomatic mission for each country. This

371 A monthlater,in an August 18,2008 letter to the USAO,the defense sought to limit the government’svictim

list to those victims who were identified before the September 24, 2007 execution of the NPA. Villafaña also raised
with Acosta, Sloman, and other supervisors the question whether the USAO had developed sufficient evidence to

include new victims it had identifiedsince creationof the July 2008 list and whether Jane Doe #2, who hadpreviously
given a statement in support of Epstein,should be added back to the list. Ultimately,Villafaña sent the defense a

letter confirming that the government’s July 10,2008 victim list was “the final list.”

D. July – August2008: The FBISends the VictimNotificationLetter to Victims

ResidingOutside of the UnitedStates

We are calling to inform you about the resolution of the Epstein

investigation and to thank you for your help.

Mr. Epstein pled guilty to one child sex offense that will require him

to register as a sex offender for life and received a sentence of 18

months imprisonment followed by one year of home confinement.

Mr. Epstein also made a concession regarding the payment of
restitution.

All of these terms are set out in a letter that AUSA Villafaña is going

to send out. Do you have a lawyer? Get name or address. If not[,]

where do you want [the] letter sent? If you have questions when

you receive the letter, please understand that we cannot provide
legal advice but the lawyers at the following victim rights

organizations are able to help you at no cost to you. (Provide names

and phone numbers)

Also ask about counseling and let them know that counseling isstill

available even though the investigation is closed.
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letter was substantiallyidenticalto the previousFBIvictimnotificationletter the FBIhad sent to

victims(in 2006, 2007, and 2008) in that it identifiedeach recipient as “a possible victim of a

federalcrime” and listedher eight CVRArights.

The letter did not indicate that Epstein had pled guilty in state court on June 30, 2008, or

that the USAO had resolved its investigation by deferring federal prosecution in favor of the state

plea. Rather, like the previous FBI VNS-generated letter, the letter requested the victims’

“assistance and cooperation while we are investigating the case.”

For each of the two victims residingoutside of the UnitedStates,Villafaña also drafted a
notificationletter concerningthe June 30,2008 pleaandthe 18U.S.C.§ 2255process,which were

to be hand deliveredalong with the FBI’sletters. However,FBIrecordsdo not reflect whether

the USAO’sletter wasdeliveredto the two victims.

On August 1, 2008, the petitioners in the CVRA litigation filed a motion seeking access to

the NPA. The USAO opposed the motion by relying on the confidentiality portion of the NPA.372

On August 21, 2008, the court ordered the government to provide the petitioners with a copy of

the NPA subject to a protective order. In addition, the court ordered the government to produce

the NPA to other identified victims upon request:

In September 2008, the USAO sent a revised notification letter to victims, and attorneys

for represented victims, concerning Epstein’s state court guilty plea and his agreement to not

contest liability in victim civil suits brought under 18 U.S.C. § 2255.374 The September letter
appeared to address concerns raised by Epstein attorney Lefkowitz that the government’s earlier

notification letter referenced language concerning 18 U.S.C. § 2255 that the government had

proposed in Acosta’s December 19, 2007 letter to Epstein attorney Sanchez, but that the defense

had not accepted.375 As a result of the defense objection, Villafaña determined that she was

372 Pursuant to paragraph 13 of the NPA, Villafaña made Epstein’s attorneys aware of the petitioners’ request

for the NPA.

373
Doe, Order to Compel Production and Protective Order at 1-2 (Aug. 21, 2008).

374 The USAOalso sent a notificationletter to additionalvictimswho had not receiveda notificationletter in

July.

375
This issue is discussed more fully in Chapter Two.

E. August – September2008: The FederalCourt Orders the USAO to Disclose

the NPA to Victims,andthe USAOSends a RevisedVictimNotificationLetter

(d) If any individuals who have been identified by the USAO as

victims of Epstein and/or any attorney(s) for those individuals

request the opportunity to review the [NPA], then the USAO shall

produce the [NPA] to those individuals, so long as those individuals

also agree that they shall not disclose the [NPA] or its terms to any
third party absent further court order, following notice to and an

opportunity for Epstein’s counsel to be heard[.]373
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obligated to amend her prior letter to victims to correct the reference to the December letter.376

Accordingly, the September letter contained no information about the parties’ intent in

implementing 18 U.S.C. § 2255, but merely referred to the NPA language concerning Epstein’s
waiver of his right to contest liability under the provision. In addition, the September letter

described the appointment of a special master, the special master’s selection of an attorney to

represent the victims in their 18 U.S.C. § 2255 litigation against Epstein, and Epstein’s agreement

to pay the attorney representative’s fees arising out of such litigation. The letter also clarified that

Epstein’s agreement to pay for attorneys’ fees did not extend to contested litigation against him.

The governmentalso intendedfor the letter to complywith the court’s order concerning

providingvictims with copies of the NPA. The initial draft includeda paragraphadvising the

victimsthat they could receivea copy of the NPA:

The government shared draft versions of the September letter with Epstein’s counsel and

responded to criticism of the content of the proposed letter. For example, in response to the above

language regarding the August 21, 2008 court order in the CVRA litigation, the defense argued

that there was “no court order requiring the government to provide the alleged ‘victims’ with notice

that the [NPA] is available to them upon request and doing so is in conflict with the confidentiality
provisions of the [NPA].” In response, and in consultation with USAO management, Villafaña

revised the paragraph as follows:

On September 18, 2009, a state court judge unsealed the copy of the NPA that had been

filed in the state case.377

376 In the letter, Villafaña expressed frustration with defense counsels’ claim relative to the December 19, 2007

letter that was included in the July 2008 notification letter, noting that the July 2008 letter had been approved by

defense counsel before being sent.

377 See Susan Spencer-Wendel, “Epstein’s Secret Pact With Fed Reveals ‘Highly Unusual’ Terms,” Palm Beach

Post, Sept. 19, 2009.

In addition, a judge has ordered that the United States make

available to any designated victim (and/or her attorney) a copy of
the actual agreement between Mr. Epstein and the United States, so

long as the victim (and/or her attorney) reviews, signs, and agrees to

be bound by a Protective Order entered by the Court. If [the victim]

would like to review the Agreement, please let me know, and I will

forward a copy of the Protective Order for her signature.

In addition, there has been litigation between the United States and

two other victims regarding the disclosure of the entire agreement

between the United States and Mr. Epstein. [The attorney selected
by the special master] can provide further guidance on this issue, or

if you select another attorney to represent you, that attorney can

review the Court’s order in the [CVRA litigation].
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In connection with the Department’s 2010 effort to update its 2005 Guidelines, the Office
of the Deputy Attorney General convened a Victim of Crimes Working Group that asked OLC to

revisit its 2005 preliminary review concerning the definition of “crime victim” under the CVRA

and solicited input concerning the issue from Department components and federal law enforcement

agencies. In response, OLC issued a December 17, 2010 opinion entitled, The Availability of

Crime Victims’ Rights Under the Crime Victims’ Rights Act of 2004. Based on the CVRA’s
language, relevant case law, and memoranda opinions from Department components, OLC

reaffirmed its 2005 conclusion that CVRA rights do not vest until a criminal charge has been filed

(by complaint, information, or indictment) and the rights cease to be available if “all charges are

dismissed either voluntarily or on the merits (or if the [g]overnment declines to bring formal

charges after the filing of a complaint).”378

After OLC issued its opinion, the Department revised the 2005 Guidelines in October 2011

but did not change its fundamental position that the CVRA rights did not vest until after criminal

charges were filed. The 2011 revision did, however, add language concerning victim consultation

before a defendant is charged: “In circumstances where plea negotiations occur before a case has
been brought, Department policy is that this should include reasonable consultation prior to the

filing of a charging instrument with the court.”379 The use of the word “should” in the 2011

Guidelines indicates that “personnel are expected to take the action . . . unless there is an

appropriate, articulable reason not to do so.”380 Nevertheless, the required consultation “may be

general in nature” and “does not have to be specific to a particular plea offer.”381 The revisions
also specified that AUSAs were to ensure that victims had a right to be reasonably heard at plea

proceedings.382

On November2, 2011, U.S. Senator Jon Kyl, a co-sponsor of the CVRA,sent a letter to

Attorney General Eric Holder, arguing that the 2011 Guidelines revisions “conflict[ed]quite

clearly with the CVRA’splain language”because the 2011Guidelinesdid “not extendany rights
to victims until charges have been filed.” The Department’s response emphasized that the

378 OLC“express[ed]no opinion”as to whether itis a matterof “goodpractice”to informvictimsof their CVRA

rightsprior to the filingof a complaintor after the dismissalof charges.

379 See 2011 Guidelines, Art. V, ¶ G.2, available at https://www.justice.gov/sites/default/files/olp/docs/

ag_guidelines2012. pdf. In its 2011online training video regarding the Guidelines, the Department encouraged such

consultation when reasonable, but it also continued to maintain that there was no CVRA right to confer for pre-

indictment plea negotiations.

380
See 2011 Guidelines, Art. I,¶ B.2.

381
See 2011 Guidelines, Art. V, ¶ G.2.

382 The 2005 Guidelines contained no specific provision requiring AUSAs to ensure that victims were able to
exercise their right to be reasonably heard at plea proceedings, only at sentencing. See 2005 Guidelines, Art. IV,

¶ C.3.b.(2). However, the 2005 Guidelines generally require AUSAs to use their best efforts to comply with the
CVRA, and the CVRA specifically affords victims the right to be heard at plea proceedings. The 2011 revision

remedied this omission.

F. 2010 – 2011: Department and Congressional Actions Regarding

Interpretationof the CVRA
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Department had made its “best efforts in thousands of federal and District of Columbia cases to

assert, support, and defend crime victims’ rights.” The response also referenced OLC’s December

2010 opinion concluding that CVRA rights apply when criminal proceedings are initiated, noting
that “the new AG Guidelines go further and provide that Department prosecutors should make

reasonable efforts to notify identified victims of, and consider victims’ views about, prospective

plea negotiations, even prior to the filing of a charging instrument with the court.”383

While the CVRA litigation was pending in the Southern District of Florida, numerous

federal civil suits against Epstein, brought in the same district, were transferred to the same judge

as “related cases,” as a matter of judicial economy pursuant to the Local Rules. As the parties

agreed on settlements in those civil cases, they were dismissed.384 Several of the victims who had

settled their civil cases filed a pleading in the CVRA litigation asking the court to “maintain their
anonymity” and not “further disseminate[]” their identities to the CVRA petitioners.385

In the CVRA case, the petitioners claimed that the government violated their CVRA rights

to confer by (1) negotiating and signing the NPA without victim input; (2) sending letters to the

victims claiming that the matter was “under investigation” after the NPA was already signed; and
(3) not properly informing the victims that the state plea would also resolve the federal

investigation. In addition, the petitioners alleged that the government violated their CVRA right

to be treated with fairness by concealing the NPA negotiation and also violated their CVRA right

to reasonable notice by concealing that the state court proceeding impacted the enforcement of the

NPA and resolved the federal investigation.

During the litigation, the USAO argued that (1) the victims had no right to notice or

conferral about the NPA because the CVRA rightsdid not apply pre-charge; (2)the government’s

383
157 Cong. Rec. S7359-02 (2011) (Kyl letter and Department response).

384 Epstein also resolved some county court civil cases during this time period as well. Inaddition, numerous

other cases were resolvedoutside of formal litigation. For example, one attorney told OPR that he resolved16 victim
cases, but did not file all cases with the court. Court data indicate that the attorney filed only 3 of the 16 cases he said

he resolved.

385 Doe, Response to Court Order of July 6, 2015 and United States’ Notice of Partial Compliance at 1 (July 24,

2015).

In2015, Congress amended the CVRA, and added the following two rights:

G. The CVRA LitigationProceedingsand Current Status

(9) The right to be informed in a timely manner of any plea bargain

or deferred prosecution agreement.

(10)The right to be informedof the rightsunderthis sectionandthe

services described in section 503(c) of the Victims’ Rights and
RestitutionAct of 1990 (42U.S.C.10607(c))andprovidedcontact

informationfor theOfficeof the Victims’RightsOmbudsmanof the

Departmentof Justice.
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letters to victims sent after the NPA was signed were not misleading in stating that the matter was

“under investigation” because the government continued to investigate given its uncertainty that

Epstein would plead guilty; and (3) Villafaña contacted the petitioners’ attorney prior to Epstein’s
state plea to advise him of the hearing. Nonetheless, Villafaña told OPR that, while there were

valid reasons for the government’s position that CVRA rights do not apply pre-charge, “[T]his is

a case where I felt we should have done more than what was legally required. I was obviously

prepared to spend as much time, energy and effort necessary to meet with each and every [victim].”

Over the course of the litigation, the district court made various rulings interpreting the
provisions of the CVRA, including the court’s key conclusion that victim CVRA rights “attach

before the Government brings formal charges against a defendant.” The court also held that

(1) “the CVRA authorizes the rescission or ‘reopening’ of a prosecutorial agreement, including a

non-prosecution agreement, reached in violation of a prosecutor’s conferral obligations under the

statute”; (2) the CVRA authorizes the setting aside of pre-charge prosecutorial agreements”;
(3) the CVRA’s “reasonable right to confer” “extends to the pre-charge state of criminal

investigations and proceedings”; (4) the alleged federal sex crimes committed by Epstein render

the Doe petitioners “victims” under the CVRA; and (5) “questions pertaining to [the] equitable

defense[s] are properly left for resolution after development of a full evidentiary record.”

On February 21, 2019, the district court granted the petitioners’ Motion for Partial
Summary Judgment, ruling that “once the Government failed to advise the victims about its

intention to enter into the NPA, a violation of the CVRA occurred.” The government did not

dispute the fact that it did not confer with the petitioners prior to signing the NPA, and the court

concluded that “[a]t a bare minimum, the CVRA required the Government to inform Petitioners

that it intended to enter into an agreement not to prosecute Epstein.” The court found that the post-
NPA letters the government sent to victims describing the investigation as ongoing “misled the

victims to believe that federal prosecution was still a possibility” and that “[i]t was a material

omission for the Government to suggest to the victims that they have patience relative to an

investigation about which it had already bound itself not to prosecute.”386

The court relied on Dean and BP Products to support its holding and noted that the

government’s action with respect to the NPA was especially troubling because, unlike a plea

agreement for which the victims could voice objection at a sentencing hearing, “[o]nce an NPA is

entered into without notice, the matter is closed and the victims have no opportunity to be heard

regarding any aspect of the case.” The court also highlighted the inequity of the USAO’s failure
to communicate with the victims while it simultaneously engaged in “lengthy negotiations” with

Epstein’s counsel and assured the defense that the NPA would not be “made public or filed with

the Court.”

Although the USAO defended its actions by citing the 2005 Guidelines for the
Department’spositionthat CVRArightsdo not attachuntilafter a defendantis charged,the court

was “not persuadedthat the [G]uidelineswere the basisfor the Government’sdecisionto withhold

informationabout the NPA from the victims.” The court found that the government’srelianceon

386 The court did not resolve the factual question as to whether the victims were given adequate notice of

Epstein’s state court plea hearing.
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the 2005 Guidelines was inconsistent with positions the USAO had taken in correspondence with

Epstein’s attorneys, in which the government acknowledged that “it had obligations to notify the

victims.” The court ordered the parties to submit additional briefs regarding the appropriate
remedies. Accordingly, the petitioners requested multiple specific remedies, including rescission

of the NPA; a written apology to all victims from the government; a meeting with Acosta,

Villafaña, and her supervisors; access to government records, including grand jury materials;

training for USAO employees; and monetary sanctions and attorneys’ fees.387

Following Epstein’s indictment on federal charges in New York and subsequent death

while in custody, on September 16, 2019, the district judge presiding over the CVRA case denied

the petitioners’ motion for remedies and closed the case, stating that Epstein’s death “rendered the

most significant issue that was pending before the Court, namely, whether the Government’s

violation of Petitioners’ rights under the CVRA invalidated the NPA, moot.”388 The court did not
order the government to take corrective measures, but stated that it “fully expects the Government

will honor its representation that it will provide training to its employees about the CVRA and the

proper treatment of crime victims.”389 The court also denied the petitioners’ request for attorneys’

fees, finding that the government did not act in bad faith, because, “[a]lthough unsuccessful on the

merits of the issue of whether there was a violation of the CVRA, the Government asserted
legitimate and legally supportable positions throughout this litigation.”

On September 30, 2019, Wild appealed the district court’s rejection of the requested

remedies, through a Petition for a Writ of Mandamus filed with the U.S. Court of Appeals for the

Eleventh Circuit.390 In its responsive brief, the government expressed sympathy for Wild and

“regret[] [for] the manner in which it communicated with her in the past.”391 Nevertheless, the
government argued that, “as a matter of law, the legal obligations under the CVRA do not attach

prior to the government charging a case” and thus, “the CVRA was not triggered in SDFL because

no criminal charges were brought.”392 The government conceded, however, that with regard to

the New York prosecution in which Epstein had been indicted, “[p]etitioner and other Epstein

387
Doe, Jane Doe 1 and Jane Doe 2’s Submission on Proposed Remedies (May 23, 2019).

388 Doe, Opinion and Order (Sept. 16,2019). Among other things, the court rejected the petitioners’ contention

that it did not address whether the government had violated the victims’ CVRA right to be treated with fairness and

to receive fair notice of the proceedings, noting that “[t]hese rights all flow from the right to confer and were

encompassed in the Court’s ruling finding a violation of the CVRA.”

389 The Department’sOfficeof LegalProgramsprovideda trainingentitledCrimeVictims’Rightsinthe Federal

Systemto the USAOon January10,2020.

390 See In re Wild,No.19-13843,Petitionfor a Writ of MandamusPursuantto the Crime Victims’RightsAct,

18 U.S.C.§ 3771(d)(3)(Sept.30,2019).

391 Wild, Brief of the United States of America in Response to Petition for Writ of Mandamus Under the Crime

Victims Rights Act at 14 (Oct. 31, 2019). As previously noted, at this point, the litigation was being handled by the

U.S. Attorney’s Office for the Northern District of Georgia.

392 The government also noted that although the CVRA was amended in 2015 to include a victim’s right to be

notified in a timely manner of plea bargains and deferred prosecution agreements, “the amendment did not extend to
non-prosecutionagreements” which, unlike plea agreements and deferred prosecutionagreements,do notrequire court

involvement.
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victims deserve to be treatedwith fairnessand respect,and to be conferredwith on the criminal

case, not just becausethe CVRArequiresit,but because it’s the right thing to do.” Duringoral

argumenton January 16,2020, the governmentapologizedfor the USAO’streatment of Wild:

OnApril 14,2020, a divided panel of the Court of Appealsfor the EleventhCircuit denied
Wild’s petition for a writ of mandamus, concluding that “the CVRA does not apply before the
commencement of criminal proceedings—andthus, on the facts of this case, does not provide the
petitionerhere with any judicially enforceable rights.”394 The court conducted a thorough analysis
of the language of the statute, the legislative history, and previous court decisions. The court
distinguishedInre Dean as “dictum” consistingof a “three-sentencediscussion. . . devoid of any
analysis of the CVRA’s text, history, or structural underpinnings.” The court noted that its
interpretationof the CVRA was consistent with the Department’s2010 OLC opinion concerning
victim standing under the CVRA and the Department’s efforts in “implementing regulations.”
Finally, the court raised separation of powers concerns with Wild’s (and the dissenting judge’s)
interpretation of victim standing under the CVRA, noting that such an interpretation would
interfere with prosecutorial discretion.

Nevertheless,the court was highly critical of the government’sconduct in the underlying
case, stating that the government “[s]eemingly . . . defer[red] to Epstein’s lawyers” regarding
informationit providedvictims about the NPA and that its “efforts seem to have graduated from
passive nondisclosure to (or at least close to) active misrepresentation.” The court concluded that
althoughit “seemsobvious” that the government “should have consultedwithpetitioner (and other
victims) before negotiating and executingEpstein’sNPA,” the court could not conclude that the
government was obligated to do so. In addition, the dissenting judge filed a lengthy and strongly
worded opinion asserting that the majority’sstatutory interpretation was “contorted” because the
“plain and unambiguous text of the CVRA does not include [a] post-indictment temporal
restriction.”

OnMay5, 2020, Wild filed a petition for rehearingen banc. On August 7, 2020, the court
granted the petition for rehearing en banc and vacated the panel’s opinion; as of the date of this
Report,a briefingschedule has been issued and oral argument is set for December3, 2020.

393
Audio recording of Oral Argument, Wild, No. 19-13843 (Jan. 16, 2020).

394
In re Wild, 955 F.3d 1196, 1220 (11th Cir. 2020).

The issue is whether or not the office was fully transparent with

Ms. Wild about what it is that was going on with respect to the NPA,

and they made a mistake in causing her to believe that the case was

ongoing when in fact the NPA had been signed. The government

should have communicated in a straightforward and transparent way
with Ms. Wild, and for that, we are genuinely sorry.393
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I. STATUTORY PROVISIONS

Pertinent sections of the CVRA and the VRRA, applicable during the relevant time period,

are set forth below.

(a) Rights of Crime Victims. —Acrime victim has the following rights:

(c) Best Efforts To Accord Rights.—

(e) Definitions.

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court proceeding, or any

parole proceeding, involving the crime or of any release or escape of the accused.

(3) The right not to be excluded from any such public court proceeding, unless the court, after

receiving clear and convincing evidence, determines that testimony by the victim would be
materially altered if the victim heard other testimony at that proceeding.

(4) The right to be reasonably heard at any public proceeding in the district court involving

release, plea, sentencing, or any parole proceeding.

(5) The reasonable right to confer with the attorney for the Government in the case.

(6) The right to full and timely restitution as provided in law.
(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim’s dignity and privacy.

. . . .

(1) Government.—Officersand employeesof the Departmentof Justice . . . shall make their

best efforts to see that crime victims are notified of, and accorded, the rights described in

subsection(a).

. . . .

. . . .

(2) Crime victim.—

A. The CVRA,18 U.S.C. § 3771

(A) In general. —The term “crime victim” means a person directly and proximately

harmed as a result of the commission of a Federal offense or an offense in the District of

Columbia.

PART TWO: APPLICABLE STANDARDS

CHAPTERTHREE
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(b) Identificationof victims

(c) Descriptionof services

At the earliest opportunity after the detection of a crime at which it may be done without

interfering with an investigation, a responsible official shall—

(1) identify the victim or victims of a crime;
(2) inform the victims of their right to receive, on request, the services described insubsection

(c); and

(3) inform each victim of the name, title, and business address and telephone number of the

responsible official to whom the victim should address a request for each of the services

described in subsection (c).

(1) A responsible officialshall—

(A) inform a victim of the place where the victim may receive emergency medical and
social services;
(B) inform a victim of any restitutionor other relief to which the victim may be entitled
under this or any other law and manner inwhich such relief may be obtained;
(C) informa victim of public andprivateprogramsthat are availableto providecounseling,
treatment,and other support to the victim; and
(D) assist a victim in contactingthe persons who are responsiblefor providingthe services
and reliefdescribedin subparagraphs(A),(B),and (C).

(2) A responsible official shall arrange for a victim to receive reasonable protection from a

suspectedoffender and persons acting in concert with or at the behest of the suspectedoffender.

(3) During the investigation and prosecution of a crime, a responsible official shall provide a

victim the earliest possible notice of—

B. The Victims’RightsandRestitutionAct of 1990(VRRA),34 U.S.C.§ 20141,

Servicesto Victims(formerlycitedas 42 USCA§ 10607)

(A) the status of the investigation of the crime, to the extent it is appropriate to inform the

victim and to the extent that it will not interfere with the investigation;
(B) the arrest of a suspected offender;

(C) the filing of charges against a suspected offender;

(D) the scheduling of each court proceeding that the witness is either required to attend or,

under section 10606(b)(4) of Title 42, is entitled to attend;

(E) the release or detention status of an offender or suspected offender;
(F) the acceptance of a plea of guilty or nolo contendere or the rendering of a verdict after

trial; and

(G) the sentence imposed on an offender, including the date on which the offender will be

eligible for parole.
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(e) Definitions

II. DEPARTMENT POLICY: THE 2005 ATTORNEY GENERAL GUIDELINESFOR

VICTIM AND WITNESS ASSISTANCE (2005 GUIDELINES)

In 2005, the Department revised its guidelines for victim and witness assistance in order to

incorporate the provisions of the CVRA. The purpose of the 2005 Guidelines was “to establish

guidelines to be followed by officers and employees of Department of Justice investigative,
prosecutorial, and correctional components in the treatment of victims of and witnesses to crime.”

The relevant portions of the 2005 Guidelines are as follows:

Article IV: Services to Victimsand Witnesses

(4) Duringcourt proceedings,a responsibleofficial shall ensure that a victim is provideda

waiting area removed from and out of the sight and hearing of the defendant and defense

witnesses.

. . . .

. . . .

(2) the term “victim” means a person that has suffereddirect physical, emotional,or pecuniary

harm as a result of the commission of a crime . . . .

A. Investigation Stage

The investigative agency’s responsibilities begin with the report of the crime and extend
through the prosecution of the case. In some instances, when explicitly stated, the
investigative agency’s responsibility for a certain task is transferred to the prosecuting
agency when charges are filed.

. . . .

2. Identificationof Victims.At the earliest opportunity after the detection of a crime at

which it may be done without interferingwith an investigation,the responsibleofficial of

the investigativeagency shall identify the victimsof the crime.

3. Descriptionof Services.

a. Information,Notice,and Referral

(1) Initial Information and Notice. Responsible officials must advise a victim

pursuant to this section at the earliest opportunity after detection of a crime at which

it may be done without interfering with an investigation. To comply with this

requirement, it is recommended that victims be given a printed brochure or card

that briefly describes their rights and the available services, identifies the local
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B. ProsecutionStage

The prosecution stage begins when charges are filed and continues through postsentencing

legal proceedings, including appeals and collateral attacks.

service providers, and lists the names and telephone numbersof the victim-witness

coordinator or specialist and other key officials. A victim must be informed of—

(3) Notice during the investigation. During the investigation of a crime, a

responsible official shall provide the victim with the earliest possible notice

concerning—

(a) Hisor her rights as enumerated in 18 U.S.C. § 3771(a).

(b) His or her right entitlement, on request, to the services listed in 42 U.S.C.

§ 10607(c).

(c) The name, title, business address, and telephone number of the responsible

official to whom such a request for services should be addressed.

(d) The place where the victim may receive emergency medical or social

services.

(e) The availabilityof any restitutionor other relief (includingcrime victim

compensationprograms)to whichthe victimmay be entitledunder this or any

other applicablelaw and the manner in which such relief maybe obtained.

(f) Public and private programs that are available to provide counseling,

treatment, and other support to the victim.

. . . .

(i) The availability of services for victims of domestic violence, sexual assault,

or stalking.

(j) The option of being included in VNS.

(k) Available protections from intimidationand harassment.

. . . .

(a) The status of the investigation of the crime, to the extent that it is

appropriate and will not interfere with the investigation.

(b) The arrest of a suspected offender.
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1. Responsible Officials. For cases in which charges have been instituted, the responsible

official is the U.S. Attorney in whose district the prosecution ispending.

2. Services to Crime Victims

b. Information,Notice,and Referrals

. . . .

(1) Notice of Rights.Officers and employeesof the Department of Justice shall

maketheir besteffortsto see that crime victimsare notifiedof the rightsenumerated

in 18 U.S.C.§ 3771(a).

(2) Noticeof RightTo Seek Counsel.The prosecutorshall advise the crime victim

that the crime victim can seek the advice of an attorney with respect to the rights

describedin 18 U.S.C.§ 3771(a).

(3) Notice of Right To Attend Trial. The responsible official should inform the
crime victim about the victim’s right to attend the trial regardlessof whether the

victim intends to make a statement or present any informationabout the effect of

the crime on the victimduringsentencing.

(4) Notice of Case Events.Duringthe prosecutionof a crime,a responsibleofficial

shall provide the victim, using VNS (where appropriate), with reasonable notice

of—

(a) The filingof charges against a suspected offender.

(b) The release or escape of an offender or suspected offender.

(c) The schedule of court proceedings.

(d) The acceptance of a plea of guilty or nolo contendere or the rendering of

a verdict after trial.

(i) The responsible official shall provide the victim with reasonable,
accurate, and timely notice of any public court proceeding or parole

proceeding that involves the crime against the victim. In the event of an

emergency or other last-minute hearing or change in the time or date of a

hearing, the responsible official should consider providing notice by

telephone or expedited means. This notification requirement relates to
postsentencing proceedings as well.

(ii) The responsible official shall also give reasonable notice of the

schedulingor reschedulingof anyothercourt proceedingthat the victimor

witness is requiredor entitledto attend.
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c. Consultation With a Government Attorney

(e) If the offender is convicted, the sentence and conditions of supervised

release, if any, that are imposed.

(6) Referrals.Once chargesare filed, the responsibleofficial shall assist the victim

in contactingthe personsor offices responsible for providingthe services and relief

[previously identified].

(1) In General. A victim has the reasonable right to confer with the attorney for the
Government in the case. The victim’s right to confer, however, shall not be

construed to impair prosecutorial discretion. Federal prosecutors should be

available to consult with victims about major case decisions, such as dismissals,

release of the accused pending judicial proceedings (when such release is for

noninvestigative purposes), plea negotiations, and pretrial diversion. Because
victims are not clients, may become adverse to the Government, and may disclose

whatever they have learned from consulting with prosecutors, such consultations

may be limited to gathering information from victims and conveying only

nonsensitive data and public information. Consultations should comply with the

prosecutor’s obligations under applicable rules of professional conduct.

Representatives of the Department should take care to inform victims that neither

the Department’s advocacy for victims nor any other effort that the Department

may make on their behalf constitutes or creates an attorney-client relationship

between such victims and the lawyers for the Government.

Department personnel should not provide legal advice to victims.

(2) ProsecutorAvailability.Prosecutorsshould be reasonablyavailable to consult

with victims regardingsignificantadversitiesthey may suffer as a result of delays
in the prosecutionof the case and should,at the appropriatetime, informthe court

of the reasonableconcernsthat have beenconveyedto the prosecutor.

(3) Proposed Plea Agreements. Responsible officials should make reasonable

efforts to notify identified victims of, and consider victims’ views about,
prospective plea negotiations. In determining what is reasonable, the responsible

official should consider factors relevant to the wisdom and practicality of giving

notice and considering views in the context of the particular case, including, but not

limited to, the following factors:

(a) The impacton publicsafety and risks to personalsafety.

(b) The numberof victims.

(c) Whether time isof the essence in negotiatingor enteringa proposedplea.

. . . .
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III. FLORIDARULESOF PROFESSIONALCONDUCT

FRPC 4-4.1 prohibits a lawyer from knowingly making a false statement of material fact
or law to a third person during the course of representation of a client. A comment to this rule

explains that “[m]isrepresentations can also occur by partially true but misleading statements or

omissions that are the equivalent of affirmative false statements,” and “[w]hether a particular

statement should be regarded as one of fact can depend on the circumstances.”

FRPC 4-8.4(c) states that a lawyer shall not engage in conduct involving dishonesty, fraud,

deceit, or misrepresentation.

FRPC 4-8.4(d)prohibits a lawyer from engaging in conduct in connectionwith the practice

of law that isprejudicial to the administration of justice.

As previouslynoted,courts have determinedthat FRPC 4-8.4(d)is not limited to conduct

that occurs in a judicialproceeding,but canbe appliedto “conductin connectionwith the practice

of law.” Frederick,756 So. 2d at 87; see also Shankman,41So. 3d at 172.

A. FRPC 4-4.1– Candor inDealingwithOthers

B. FRPC 4-8.4 – Conduct Prejudicial to the Administrationof Justice

(d)Whether the proposedplea involvesconfidentialinformationor conditions.

(e) Whether there is another needfor confidentiality.

(f) Whether the victim is a possible witness in the case and the effect that
relayingany informationmayhave on the defendant’sright to a fair trial.
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I. OVERVIEW

In addition to criticism of Acosta’s decision to end the federal investigation by means of

the NPA, public and media attention also focused on the government’s treatment of victims. In

the CVRA litigation and in more recent media reports, victims complained that they were not

informed about the government’s intention to end its investigation of Epstein because the

government did not consult with victims before the NPA was signed; did not inform them of
Epstein’s state plea hearing and sentencing, thereby denying them the opportunity to attend; and

actively misled them through statements that the federal investigation was ongoing. The district

court overseeing the CVRA litigation concluded that the government violated the Crime Victims’

Rights Act and “misl[ed] the victims to believe that federal prosecution was still a possibility” and

that “[i]t was a material omission for the Government to suggest to the victims that they have
patience relative to an investigation about which it had already bound itself not to prosecute.”395

The government’s conduct, which involved both FBI and USAO actions, led to allegations that

the prosecutors had purposefully failed to inform victims of the NPA to prevent victims from

complaining publicly or in state court.

OPR examined the government’s course of conduct when interacting with the victims,
including the lack of consultation with the victims before the NPA was signed; Acosta’s decision

to defer to state authorities the decision to notify victims of Epstein’s state plea; and the decision

to delay informing victims about the NPA until after Epstein entered his plea on June 30, 2008.

OPR considered whether letters sent to victims by the FBI after the NPA was signed contained

false or misleading statements. OPR also evaluated representations Villafaña made to victims in
January and February 2008, and to an attorney for a victim in June 2008.

II. THE SUBJECTS DID NOT VIOLATE A CLEAR AND UNAMBIGUOUS

STANDARD BY ENTERING INTO THE NPA WITHOUT CONSULTING THE

VICTIMS

During the CVRA litigation, the government acknowledged that the USAO did not consult

with victims about the government’s intention to enter into the NPA. In its February 21, 2019

opinion, the district court concluded that “once the Government failed to advise the victims about
its intention to enter into the NPA, a violation of the CVRA occurred.” OPR considered this

finding as part of its investigation into the USAO’s handling of the Epstein case, and examined

whether, before the NPA was signed on September 24, 2007, federal prosecutors were obligated

to consult with victims under the CVRA, and if so, whether any of the subject attorneys—Acosta,

Sloman, Menchel, Lourie, or Villafaña—intentionally violated or recklessly disregarded that
obligation.

395
Doe v. United States, 359 F. Supp. 3d 1201, 1219, 1221 (S.D. Fla. Feb. 21, 2019).

PART THREE: ANALYSIS

CHAPTERTHREE
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As discussed below, OPR concludes that none of the subject attorneys violated a clear and

unambiguous duty under the CVRA because the USAO resolved the Epstein investigation without

a federal criminal charge. In September 2007, when the NPA was signed, the Department did not
interpret CVRA rights to attach unless and until federal charges had been filed, and the federal

courts had not established a clear and unambiguous standard applying the CVRA before criminal

charges were brought. Pursuant to OPR’s established analytical framework, OPR does not find

professional misconduct unless a subject attorney intentionally or recklessly violated a clear and

unambiguous standard. Accordingly, OPR finds that the subject attorneys’ conduct did not rise to
the level of professional misconduct. OPR nevertheless concludes that the lack of consultation

was part of a series of government interactions with victims that ultimately led to public and court

condemnation of the government’s treatment of the victims, reflected poorly on the Department as

a whole, and is contradictory to the Department’s mission to “minimize the frustration and

confusion that victims of a crime endure in its wake.”396

Althoughthe rightsenumeratedin the CVRAare clearon their face, the thresholdissueof

whether an individualqualifiesas a victim to whom CVRA rights attach was neither clear nor
unambiguousat the time the USAOenteredintotheNPAwith EpsteininSeptember2007. At that

time, the Departmentinterpretedthe CVRA in a way that differedmarkedlyfrom the district

court’slaterinterpretationin the CVRAlitigation.

The CVRA defines a “crime victim” as “a person directly and proximately harmed as a

result of the commission of a Federal offense or an offense in the District of Columbia.” On April
1, 2005, soon after the CVRA was enacted, OLC concluded that “the status of a ‘crime victim’

may be reasonably understood to commence upon the filing of a criminal complaint, and that the

status ends if there is a subsequent decision not to indict or prosecute the Federal offense that

directly caused the victim’s harm.” Beginning with the 2005 OLC guidance, the Department has

consistently taken the position that CVRA rights do not apply until the initiation of criminal
charges against a defendant, whether by complaint, indictment, or information. OLC applied its

definition to all eight CVRA rights in effect in 2005, but noted that the obligation created by the

eighth CVRA right—to “treat[] victims with fairness and respect”—is “always expected of Federal

officials, and the Victims’ Rights and Restitution Act of 1990 [(VRRA)] indicates that this right

applies ‘throughout the criminal justice process.’”397 Consistent with the OLC interpretation, in
May 2005, the Department issued the 2005 Guidelines to implement the CVRA.

The 2005 Guidelines assigned CVRA-relatedobligations to prosecutors only after the

initiationof federalcharges. Specifically,the 2005 Guidelinesstated that during the “prosecution

stage,” the “responsible official” should make reasonable efforts to notify identifiedvictims of,

396
2005 Guidelines, Foreword.

397 Nevertheless, the portion of the VRRA referenced in the OLC 2005 Informal Guidance, 42 U.S.C. § 10606,

had been repealed upon passage of the CVRA.

A. At the Time, No Clear and Unambiguous Standard Required the USAO to

Notify Victims Regarding Case-Related Events until after the Filing of

Criminal Charges
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and consider victims’ views about, prospective plea negotiations.398 The “prosecution stage”

beganwhen chargeswere filed and continuedthroughall post-sentencinglegalproceedings.399

At the time the partiessignedthe NPAinSeptember2007,fewcourtshadaddressedvictim
standingunder the CVRA.Notably,districtcourtsinNewYork andSouthCarolinahadruledthat

standingattachedonly upon the filingof federal charges.400 Two cases reliedupon by the court

in its February2019opinion—Deanand its underlyingdistrictcourt opinion,BPProducts—were

decidedafter the NPAwas signed.

The CVRA litigation and proposed federal legislation—both pending as of the date of this
Report—show that the interpretation of victim standing under the CVRA continues to be a matter

of debate.401 In a November 21, 2019 letter to Attorney General William Barr, a Congressional

Representative stated that she had recently introduced legislation specifically to “[c]larify that

victims of federal crimes have the right to confer with the Government and be informed about key

pre-charging developments in a case, such as . . . non-prosecution agreements.”402 The CVRA
litigation arising from the Epstein case shows the lack of clarity regarding when CVRA rights

apply: the district court concluded that CVRA rights applied pre-charge, but a sharply divided

panel of the Eleventh Circuit Court of Appeals came to a contrary conclusion, a decision that has

now been vacated while the entire court hears the case en banc.

Because the Supreme Court had not addressed the issue of when CVRA rights apply, the
lower courts had reached divergent conclusions, and the Department had concluded that CVRA

rights did not apply pre-charge, OPR concludes that the subjects’ failure to consult with victims

before signing the NPA did not constitute professional misconduct because at that time, the CVRA

did not clearly and unambiguously require prosecutors to consult with victims before the filing of

federal criminal charges.403

398 2005 Guidelines, Art. IV, ¶ B.2.c.(3). Under the 2005 Guidelines, the term “should” means that “the

employee is expected to take the action or provide the service described unless there is an appropriate, articulable

reason not to do so.” Id.,Art. II,¶ C.

399
Id.,Art. IV,¶ B.1.

400 Searcy v. Paletz,2007 WL 1875802,at *5 (D.S.C.June 27,2007) (an inmate is not considered a crime victim
for purposes of the CVRA until the government has filed criminal charges); United States v. Turner, 367 F.Supp.2d

319, 326-27 (E.D.N.Y. 2005) (victims are not entitled to CVRA rights until the government has filed charges, but
courts have discretion to take a more inclusive approach); and United States v. Guevara-Toloso, 2005 WL 1210982,

at *2 (E.D.N.Y.May 23, 2005) (order sua sponte) (incase involving a federal charge of illegal entry after a felony
conviction, the court determined that victims of the predicate state conviction were not victims under the CVRA).

401 See Wild,955 F.3dat 1220;CourtneyWild CrimeVictims’RightsReformAct of 2019,H.R.4729,116th

Cong.(2019).

402
165 Cong. Rec. E1495-01 (2019).

403 Violationsof an unambiguous obligation concerningvictims’ rights could result in a violation of the rules of

professionalresponsibility. For example,in Attorney Griev.Comm’n of Md.v. Smith,109A.3d 1184 (Md.2015), the
Court of Appeals of Marylandconcluded that a prosecutor’sfailure to provide any notice to the minor victim’s foster

family about the resolution of a sex abuse case during the ten months the prosecutor was responsible for the matter
was a “consistentfailure” amountingto “gross negligence in the dischargeof the prosecutorialfunction” that deprived

the victim of hisrightsunder the MarylandConstitution. The court found violationsof MarylandRulesof Professional
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In Wild, the Eleventh Circuit panel compared the language of the CVRA to the language

of the VRRA, noting that the VRRA “clearly extends victim-notice rights into the pre-charge

phase” and opining that the government “may well have violated” the VRRA with regards to its
investigation of Epstein. As a predecessor to the CVRA, the VRRA afforded victims various rights

and services; however, it provided no mechanism for a victim to assert such rights in federal court

or by administrative complaint. Like the CVRA, the rights portion of the VRRA established the

victims’ right to be treated with fairness and respect and the right to confer with an attorney for

the government. However, the rights portion of the VRRA was repealed upon passage of the
CVRA and was not in effect at the time of the Epstein investigation.

The portion of the VRRA directing federal law enforcement agencies to provide certain

victim services such as counseling and medical care referrals remained ineffect following passage

of the CVRA. Furthermore, two of the VRRA requirements—one requiring a responsible official

to “inform a victim of any restitution or other relief to which the victim may be entitled,” and
another requiring that a responsible official “shall provide a victim the earliest possible notice of

the status of the investigation of the crime, to the extent it is appropriate to inform the victim and

to the extent that it will not interfere with the investigation”—may have applied to the Epstein

investigation. However, the VRRA did not create a clear and unambiguous obligation on the part

of the subject attorneys, as the 2005 Guidelines assigned the duty of enforcing the two
requirements to the investigative agency rather than to prosecutors. Moreover, the VRRA did not

require notice to victims before the NPA was signed because, at that point, the case remained

“under investigation,” and the victims did not become entitled to pursue monetary damages under

the NPA until Epstein entered his guilty pleas in June 2008. Once Epstein did so, and the victims

identified by the USAO became entitled to pursue the § 2255 remedy, the USAO furnished the
victims with appropriate notification.

During her OPR interviews, Villafaña recalled more than one discussion in which she

raised with her supervisors the issue of consulting with the victims before the NPA was signed on
September 24, 2007. Acosta, Sloman, Menchel, and Lourie, however, had no recollection of

discussions about consulting victims before the NPA was signed, and Menchel disputed

Villafaña’s assertions. OPR found only one written reference before that date, explicitly raising

the issue of consultation. Given the absence of contemporaneous records, OPR was unable to

conclusively determine whether the lack of consultation stemmed from an affirmative decision
made by one or more of the subjects or whether the subjects discussed consulting the victims about

the NPA before it was signed. Villafaña’s recollection suggests that Acosta, Menchel, and Sloman

may have been concerned with maintaining the confidentiality of plea negotiations and did not

believe that the government was obligated to consult with victims about such negotiations. OPR

Conduct1.3,lack of diligence,and 8.4(d),conduct prejudicial to the administrationof justice. The holding inSmith

was basedon Article 47 of the Maryland Constitutionand various specific statutes affording victims the right,among
others, to receive various notices and an opportunity to be heard concerning “a case originating by indictment or

information filed in a circuit court.” However,both the underlying statutory provisions and,significantly, the facts
are substantially different from the Epstein investigation. In Smith, the criminal defendant had been arrested and

chargedbefore enteringa plea.

B. OPRDidNotFindEvidenceEstablishingThat the Lackof ConsultationWas

Intendedto SilenceVictims
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did not find evidence showing that the subjects intendedto silence victims or to prevent them from

having input into the USAO’s intent to resolve the federal investigation.

Although the contemporaneous records provide some information about victim notification
decisions made after the NPA was signed on September 24, 2007, the records contain little about

the subjects’ views regarding consultation with victims before the NPA was signed. In a

September 6, 2007 email primarily addressing other topics, as the plea negotiations were beginning

in earnest and almost three weeks before the NPA was signed, Villafaña raised the topic of victim

consultation with Sloman: “The agents and I have not reached out to the victims to get their
approval, which as [CEOS Chief Oosterbaan] politely reminded me, is required under the law. . . .

[A]nd the [PBPD] Chief wanted to know if the victims had been consulted about the deal.”404

Sloman forwarded the email to Acosta with a note stating, “fyi.” Villafaña recalled that after she

sent the email, Sloman told her by telephone, “[Y]ou can’t do that now.”405 Villafaña also told

OPR that shortly before the NPA was signed, Sloman told her, “[W]e’ve been advised that . . . pre-
charge resolutions do not require victim notification.” Villafaña also recalled a discussion with

Acosta, Menchel, and Sloman, during which she stated that she would need to get victims’ input

on the terms being proposed to the defense, and she was told, “Plea negotiations are confidential.

You can’t disclose them.”406

None of the other subjects recalled a specific discussion before the NPA was signed about

the USAO’s CVRA obligations. Menchel told OPR he believed the USAO was not required to

consult with victims during the preliminary “general discussion” phase of settlement negotiations;

moreover, he left the USAO before the terms of the NPA were fully developed.

Sloman told OPR that he “did not think that we had to consult with victims prior to entering
into the NPA” and “we did not have to seek approval from victims to resolve a case.” Sloman

believed the USAO was obligated only to notify victims about resolution of “the cases that we

handled, filed cases.” Sloman recalled that because the USAO envisioned a state court resolution

of the matter, he did not “think that that was a concern of ours at the time to consult with [the

victims] prior to entering into . . . the NPA.”

Lourie told OPR that he did not recall any discussions about informing the victims about

the terms of the NPA or any instructions to Villafaña that she not discuss the NPA with the victims.

He stated that everything the USAO did was “to try and get the best result as possible for the

victims. . . . [O]nce you step back and look at the whole forest . . ., you will see that. . . . [I]f you

look at each tree and say, well, you didn’t do this right for the victim, you didn’t tell the victim
this and that, you’re missing the big picture.”

404 As noted, the Department’s position at the time was that the CVRA did not require consultation with victims

because no criminal charges had been filed. In addition, Villafaña’s reference to victim “approval” was inaccurate

because the CVRA, even when applicable, requires only “consultation” with victims about prosecutorial decisions.

405
Villafaña did not recall Sloman explaining the reason for the decision.

406 Villafaña also told OPR that she recalled Menchel raising a concern that “telling them about the negotiations

could cause victims to exaggerate their stories because of their desire to obtain damages from Epstein.” Villafaña was

uncertain of the date of the conversation, but Menchel’s presence requires it to have occurred before August 3, 2007.
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Acosta told OPR that there was no requirement to notify the victims because the NPA was

“not a plea, it’s deferring in favor of a state prosecution.” Acosta said, “[W]hether or not victims’

views were elicited is something I think was the focus of the trial team and not something that I
was focused on at least at this time.” Acosta could not recall any particular concern that factored

into the decision not to consult with the victims before entering into the NPA, but he acknowledged

to OPR, “[C]learly, given the way it’s played out, it may have been much better if we had

[consulted with the victims].”407

As indicated, the contemporaneous records reflect little about decisions made regarding
victim consultation prior to when the NPA was signed. Villafaña raised the issue in writing to her

supervisors in early September, but there is no evidence showing whether her supervisors

affirmatively rejected Villafaña’s contention that the USAO was obligated to consult with victims,

ignored the suggestion, or failed to address it for other reasons, possibly because of the extended

uncertainty as to whether Epstein would ever agree to the government’s plea proposal. OPR notes
that its subject interviews were conducted more than a decade after the NPA was signed, and the

passage of time affected the recall of each individual OPR interviewed. Although Villafaña

recalled discussions with her supervisors about notifying victims, her supervisors did not, and

Menchel contended that Villafaña’s recollection is inaccurate. Assuming the discussions occurred,

the timing is unclear. Sloman was on vacation before the NPA was signed, so a call with Villafaña
about victim notification at that point in time appears unlikely. Any discussion involving Menchel

necessarily occurred before August 3, 2007, when it was unclear whether the defense would agree

to the government’s offer. Supervisors could well have decided that at such an early stage, there

was little to discuss with victims.

To the extent that Villafaña’s supervisors affirmatively made a decision not to consult
victims, Villafaña’s recollection suggests that the decision arose from supervisors’ concerns about

the confidentiality of plea negotiations and a belief that the government was not obligated to

consult with victims about a pre-charge disposition. That belief accurately reflected the

Department’s position at the time about application of the CVRA. Importantly, OPR did not find

evidence establishing that the lack of consultation was for the purpose of silencing victims, and
Villafaña told OPR that she did not hear any supervisor express concerns about victims objecting

to the agreement if they learned of it. Because the subjects did not violate any clear and

unambiguous standard in the CVRA by failing to consult with the victims about the NPA, OPR

concludes that they did not engage in professional misconduct.

However, OPR includes the lack of consultation in its criticism of a series of government
interactions with victims that ultimately led to public and court condemnation of the government’s

treatment of the victims. Although the government was not obligated to consult with victims, a

more straightforward and open approach would have been consistent with the government’s goal

to treat victims of crime with fairness and respect. This was particularly important in a case in

which victims felt excluded and mistreated by the state process. Furthermore, in this case,
consulting with the victims about a potential plea would have given the USAO greater insight into

the victims’ willingness to support a prosecution of Epstein. The consultation provision does not

407 Villafaña told OPR that she was not aware of any “improper pressure or promise made to [Acosta] in order

to . . . instruct [her] not to make disclosures to the victim[s].”
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requirevictim approvalof the prosecutors’plans,but it allowsvictimsthe opportunityto express

their views and to be heard before a final decisionis made. The lack of consultationin this case

denied the victims that opportunity.408

III. LETTERS SENT TO VICTIMS BY THE FBI WERE NOT FALSE STATEMENTS

BUT RISKED MISLEADING VICTIMS ABOUT THE STATUS OF THE

FEDERAL INVESTIGATION

After the NPA was signed on September 24, 2007, Villafaña and the FBI separately

communicated with numerous victims and victims’ attorneys, both in person and through letters.
Apart from three victims who likely were informed in October or November 2007 about a

resolution ending the federal investigation, victims were not informed about the NPA or even more

generally that the USAO had agreed to end its federal criminal investigation of Epstein if he pled

guilty to state charges until after Epstein entered his guilty plea in June 2008. Despite the

government’s agreement on September 24, 2007, to end its federal investigation upon Epstein’s
compliance with the terms of the NPA, the FBIsent to victims inOctober 2007, January 2008, and

May 2008, letters stating that the case was “currently under investigation.” In its February 21,

2019 opinion in the CVRA case, the district court found those letters “misl[ed] the victims to

believe that federal prosecution was still a possibility” and that “[i]t was a material omission for

the Government to suggest to the victims that they have patience relative to an investigation about
which it had already bound itself not to prosecute.”409

In the discussions throughout this section, OPR examines the government’s course of

conduct with victims after the NPA was signed. As set forth in the previous subsection, OPR did

not find evidence supporting a finding that Acosta, Sloman, or Villafaña acted with the intent to

silence victims. Nonetheless, after examining the full scope and context of the government’s
interactions with victims, OPR concludes that the government’s inconsistent messages concerning

the federal investigation led to victims feeling confused and ill-treated by the government.

Inthis section, OPR examines and discusses letters sent to victims by the FBI that were the

subject of the district court’s findings. OPR found no evidence that Acosta, Sloman, or Villafaña

was aware of the content of the letters until the USAO received them from the FBI for production
for the CVRA litigation. OPR determined that the January 10,2008 and May 30, 2008 letters that

the district court determined to be misleading, as well as the October 12, 2007 letter OPR located

during its investigation, were “standard form letter[s]” sent by the FBI’s Victim Specialist. As

noted previously in this Report, after the NPA was signed, Villafaña and the FBIagents continued

to conduct their investigation in anticipation that Epstein would breach the NPA; absent such a

408 Villafaña told OPR that she recalled speaking to severalvictims along with FBI agents before the NPA was

signed and “ask[ing] them how they wanted the case to be resolved.” FBI interview reports indicate that Villafaña
was present with FBIagents for some of the interviewsoccurringwell in advance of the NPA negotiations. See 2005

Guidelines,Art. IV, ¶ B.2.c (1) (consultationsmay be limited to gathering information from victims and conveying
only nonsensitive data and public information). However,Villafaña did not meet with all of the victims identified in

the federal investigation,includingthe CVRA litigationpetitioners,and the governmentconceded during the CVRA
litigation that it entered into the NPA without conferring with the petitioners. Doe,359 F.Supp.3d at 1218.

409
Doe, 359 F.Supp. 3d at 1219, 1221.
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breach,however,Epsteinwouldenterhisstate guiltyplea and the federal investigationwouldend.

Thus, the statement that the case was “currently under investigation”was literally true, but the

omissionof importantcontextualinformationabout the existenceof the NPA deprivedthe victims
of important informationabout the exact statusof the investigation.

The 2005 Guidelines charged the FBI with informing the victims of CVRA rights and

available services during the “investigative stage” of a case. During the Epstein investigation, the
FBI case agents complied with the agency’s notification obligation by hand delivering pamphlets

to victims following their interviews and through computer-generated letters sent to the victims by

the FBI’s Victim Specialist. The FBI’s notification process is independent of the USAO’s. The

USAO has its own Victim Witness Specialist who assumes the responsibility for victim

notification after an indictment or complaint moved the case into the “prosecution stage.”

The FBI’s Victim Specialist used the VNS to prepare the October 2007, January 2008, and

May 2008 letters, a system the FBI regularly employs to comply with its obligations under the

2005 Guidelines to inform the victims of their rights and other services during the “investigative

stage.” The stock language of that letter, however, was generic and failed to communicate the

unique case-specific status of the Epstein investigation at that time. The FBI Victim Specialist
who sent the letters acted at the case agent’s direction and was not aware of the existence of the

NPA at the time she created the letters.410 Neither FBI case agent reviewed any of the letters sent

by the FBI’s Victim Specialist.411 According to Villafaña, “The decision to issue the letters and

the wording of those letters were exclusively FBI decisions.” Although the FBI case agents

informed Villafaña after the fact that the FBI’s Victim Specialist sent her “standard form letter,”
Villafaña had never reviewed an FBI-generated victim notification letter and was not aware of its

contents.412 Villafaña told OPR she was unaware of the content of the FBI letters until they were

collected for the CVRA litigation, sometime after July 2008.

410 The case agent told OPR that she did not recall specifically directing the Victim Specialist to send a letter,

but acknowledged that “she would come to us before she would approach a victim.”

411 The case agent told OPR that she had no role in drafting the letters and believed them to be “standard form

letters.” Similarly, the co-case agent told OPR, “I can’t think that I’ve ever reviewed any of them . . . they just go

from the victim coordinator.”

412 Villafaña’s lack of familiarity with the language in the FBI letters led to some inconsistency in the
information provided to victims concerning their CVRA rights. Beginning in 2006, the FBI provided to victims

standard letters advising victims of their CVRA rights but which also noted that only some of the rights applied
pre-charge. Duringthis period,Villafaña also crafted her own introductory letters to the victims to let them know of

their CVRA rights and that the federal investigation“would be a differentprocess” from the prior state investigation
in which “the victims felt they hadnot been particularlywell-treated by the State Attorney’s Office.” Villafaña told

OPR that in a case in which she “need[ed] to be talking to young girls frequently and asking them really intimate
questions,” she wanted to “make sure that they . . . feel like they can trust me.” Villafaña’sletter itemized the CVRA

rights,but it did not explain that those rightsattached only after a formalcharge had beenmade. The letter was hand

A. The USAO Was Not Responsible for Victim Notification Letters Sent by the

FBI in October 2007, January 2008, and May 2008 Describing the Status of

the Case as “Under Investigation”
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As described previously, given Epstein’s appeal to the Department and continued delay
entering his guilty plea, Villafaña and other subjects came to believe that Epstein did not intend to

comply with the NPA and that the USAO would ultimately file charges against Epstein. By April

2008, Acosta predicted in an email that charging Epstein was “more and more likely.” As a result,

Villafaña and the case agents continued their efforts to prepare for a likely trial with additional

investigative steps. Among other actions, Villafaña, her supervisors, CEOS, and the case agents
engaged in the following investigative activities:

• Villafaña prepared a revised draft indictment.

• Villafaña sought and obtained approval to provide immunity to a potential government
witness in exchange for that witness’s testimony.

• Even after Epstein’s state plea hearing was set for June 30, 2008, Villafaña took steps to
facilitate the filing of federal charges on July 1, 2008, in the event he did not plead guilty.

Villafaña told OPR that from her perspective, the assertion in the FBIvictim letter that the
case was “currently under investigation” was “absolutely true.” Similarly, the FBI case agent told
OPR that at the time the letters were sent the “case was never closed and the investigation was

delivered, along with the FBI’s own victim’s rights pamphlet and notification letter, to victims following their FBI

interviews.

413 According to the 2017 affidavit filed by Wild’s CVRA-case attorney, Edwards, the pro bono counsel that

Villafaña secured assisted Wild in “avoiding the improper deposition.”

• The FBI interviewed victims in October and November 2007 and between January and
May 2008, and discovered at least six new victims.

• In January 2008, CEOS assigned a Trial Attorney to bring expertise and “a national
perspective” to the matter.

• In January and February 2008, Villafaña and the CEOS Trial Attorney participated in
victim interviews.

• Villafaña revised the prosecution memorandum to focus “on victims who are unknown to
Epstein’s counsel.”

• The USAO informed the Department’s Civil Rights Division “pursuant to USAM
[§] 8-3.120,” of the USAO’s “ongoing investigation of a child exploitation matter”
involving Epstein and others.

• Villafaña secured pro bono legal representation for victims whose depositions were being
sought by Epstein’s attorneys in connection with the Florida criminal case.413

B. Because the Federal Investigation Continued after the NPA Was Signed, the

FBI Letters Were Accurate but Risked Misleading Victims regarding the

Status of the Federal Investigation
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continuing.” The co-case agent also told OPR that, as of the time of his OPR interview in 2019,

the “the case was open . . . it’s never been shut down.”

OPR found no evidence that the FBI’s victim letters were drafted with the intent to mislead
the victims about the status of the federal investigation. The “ongoing investigation” language

generated by the VNS was generic template language in use nationwide at the time and identical

to that contained in standard form notification letters the FBI generated and distributed from

August 2006 through the 2007 signing of the NPA.414 Nevertheless, the FBI’s letters omitted

important information about the status of the case because they failed to notify the victims that a
federal prosecution would go forward only if Epstein failed to fulfill his obligations under an

agreement he had reached with the USAO. Victims receiving the FBI’s letter would logically

conclude that the federal government was continuing to gather evidence to support a federal

prosecution. CVRA petitioner Wild stated during the CVRA litigation that her “understanding of

this letter was that [her] case was still being investigated and the FBI and prosecutors were moving
forward on the Federal prosecution of Epstein for his crimes against” her. Furthermore, when the

fact that the USAO had agreed to end its federal investigation in September 2007 eventually came

to light, the statement in the subsequent letters contributed to victims’ and the public’s conclusions

that the government had purposefully kept victims in the dark.

In sum, OPR concludes that the statement in the FBI victim letters that the matter was
“currently under investigation” was not false because the USAO and the FBI did continue to

investigate and prepare for a prosecution of Epstein. The letters, however, risked misleading the

victims, and contributed to victim frustration and confusion, because the letters did not provide

important information that would have advised victims of the actual status of the investigation.

Nonetheless, OPR found no evidence that Villafaña or her supervisors participated in drafting
those letters or were aware of the content of the FBI’s letters until the Department gathered them

for production in the CVRA litigation. The use of FBI form letters that gave incomplete

information about the status of the investigation demonstrated a lack of coordination between the

federal agencies responsible for communicating with Epstein’s victims and showed a lack of

attention to and oversight regarding communication with victims. Despite the fact that the case
was no longer on the typical path for resolving federal investigations, form letters continued to be

sent without any review by prosecutors or the case agents to determine whether the information

provided to the victims was appropriate under the circumstances.415

414 The Departmentof Justice Inspector General’s Audit Report of the Department’sVictim Notification System

indicates that letters the FBI system generated in 2006 contained stock language for the notification events of “Initial
(Investigative Agency)” and “Under Investigation” and letters generated in 2008 contained stock language for the

notificationevents of “Advice of Victims Rights (Investigative)” and “Under Investigation.”

415 After Epstein entered his guilty pleas, the FBI sent a similar form letter requesting “assistance and

cooperation while we are investigating the case” to the two victims living outside the United States.
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IV. ACOSTA’S DECISION TO DEFER TO THE STATE ATTORNEY’S

DISCRETION WHETHER TO NOTIFY VICTIMS ABOUT EPSTEIN’S STATE

COURT PLEA HEARING DID NOT VIOLATE A CLEAR OR UNAMBIGUOUS

STANDARD; HOWEVER, ACOSTA EXERCISED POOR JUDGMENT BY
FAILING TO ENSURE THAT VICTIMS IDENTIFIED IN THE FEDERAL

INVESTIGATION WERE ADVISED OF THE STATE PLEA HEARING

As set forth in the factual discussion, within a few weeks of the NPA’s signing, it became

clear that the defense team disagreed with, and strongly objected to, the government’s plan to
inform victims of their ability to recover monetary damages from Epstein, under the 18 U.S.C.

§ 2255 provision of the NPA, and about Epstein’s state court plea hearing. The USAO initially

took the position that it was obligated to, and intended to, inform victims of both the NPA,

including the § 2255 provision, and Epstein’s change of plea hearing and sentencing, so that

victims who wanted to attend could do so.

In November and December 2007, Epstein’s attorneys challenged the USAO’s position

regarding victim notification. Ultimately, Acosta made two distinct decisions concerning victim

notifications. Consistent with Acosta’s concerns about intruding into state actions, Acosta elected

to defer to state authorities the decision whether to notify victims about the state’s plea hearing

pursuant to the state’s own victim’s rights requirements. Acosta also determined that the USAO
would notify victims about their eligibility to obtain monetary damages from Epstein under § 2255,

a decision that was implemented by letters sent to victims after Epstein entered his state pleas.

This decision, which postponed notification of the NPA until after Epstein entered his guilty pleas,

was based, at least in part, on Villafaña’s and the case agents’ strategic concerns relating to

preserving the victims’ credibility and is discussed further in Section V, below.

In this section, OPR analyzes Acosta’s decision to defer to the state the responsibility for

notifying victims of Epstein’s plea hearing and sentencing. OPR concludes that neither the CVRA

nor the VRRA required the government to notify victims of the state proceeding and therefore

Acosta did not violate any statutes or Department policy by deferring to the discretion of the State

Attorney whether to notify victims of Epstein’s state guilty pleas and sentencing. However, OPR
also concludes that Acosta exercised poor judgment because by failing to ensure that the state

intended to and would notify victims of the federal investigation, he failed to treat victims

forthrightly and with the sensitivity expected by the Department. Through counsel, Acosta

“strongly disagree[d]” with OPR’s conclusion and argued that OPR unfairly applied a standard

“never before expected of any U.S. Attorney.” OPR addresses Acosta’s criticisms in the
discussion below.

In November 2007, Villafaña sought to avoid defense accusations of misconduct
concerning her interactions with the victims by preparing a written notice to victims informing

them of the resolution of the federal case and of their eligibility for monetary damages, and inviting

them to appear at the state plea hearing. Villafaña and Sloman exchanged edits of the draft letter

and, at Sloman’s instruction, she provided the draft to defense attorney Lefkowitz, who, in turn,

A. Acosta’s Decision to Defer to the State Attorney’s DiscretionWhether to

NotifyVictimsabout Epstein’sStateCourtPleaHearingDidNot Violate Any

Clear or UnambiguousStandard
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strongly objected to the government’splan to notifyvictims of the state proceedings,whichhe

described as “highly inappropriate” and an “intrusion into state affairs, when the identified

individualsare not even victimsof the crime for whichMr.Epsteinisbeingsentenced.”

Thereafter—at a time when the USAO believed Epstein’s plea to be imminent—Villafaña

drafted, and Sloman signed, the December 6, 2007 letter to Lefkowitz rejecting the defense

arguments regarding notification and reiterating the USAO’s position that the victims identified in

the federal investigation be invited to appear at the state plea hearing. The letter took an expansive

view of the applicable statutes by contending that both the CVRA and the VRRA required the
USAO to notify the victims of the state proceedings:

The letter also asserted that the VRRA obligated the USAO to provide the victims with

information concerning restitution to which they may be entitled and “the earliest possible” notice
of the status of the investigation, the filing of charges, and the acceptance of a plea. Along with

the letter, Sloman forwarded a revised draft victim notification letter to Lefkowitz for his

comments. This draft victim notification letter stated that the federal investigation had been

completed, Epstein would plead guilty in state court, the parties would recommend 18 months of

imprisonment at sentencing, and Epstein would compensate victims for monetary damages claims
brought under 18 U.S.C. § 2255. The draft victim notification letter provided specific information

concerning the upcoming change of plea hearing and invited the victims to attend or provide a

written statement to the State Attorney’s Office. When Lefkowitz asked Sloman to delay sending

victim notifications until after a discussion of their contents, Sloman instructed Villafaña, who was

preparing letters for transmittal to 30 victims, to “Hold the letter.” During his OPR interview,
Sloman recalled that he had “wanted to push the letter out,” but he “must have had a conversation

with somebody” about whether the CVRA applied, and based on that conversation he directed

Villafaña to hold the letter.

In his response letter to Acosta, Lefkowitz contended that the government had

misinterpreted both the CVRA and VRRA because neither applied to the “public proceeding in

this matter [which]will be in state court for the purpose of the entry of a plea on state charges.”

416 Sloman told Lefkowitz the USAO did not seek to “federalize” a state plea, but “is simply informing the

victims of their rights.” Sloman also addressed the defense attorneys’ objection to advising the victims that they could
contact Villafaña or the FBI case agent with questions or concerns by referencingthe CVRA,noting,“Again, federal

law requires that victims have the ‘reasonable right to confer with the attorney for the Government in this case.’”

[T]hese sections are not limited to proceedings in a federal district

court. Our Non-Prosecution Agreement resolves the federal

investigation by allowing Mr. Epstein to plead to a state offense.

The victims identified through the federal investigation should be
appropriately informed, and our Non-Prosecution Agreement does

not require the U.S. Attorney’s Office to forego [sic] its legal

obligations.416
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Thereafter, in his December19, 2007 letter to defense counsel mainly addressingother

matters,Acosta informedthe defense that the USAOwoulddefer to the State Attorney’sdiscretion

the responsibilityfor notifyingvictimsabout Epstein’sstate plea hearing:

(Emphasis added.)

Acosta told OPR that he “would not have sent this [letter] without running it by [Sloman],

if not other individuals in the office.” Acosta explained that it was “not for me to direct the State

Attorney, or for our office to direct the State Attorney’s Office on its obligations with respect to

the state outcome.” Acosta acknowledged that the USAO initially had concerns about the state’s

handling of the case, but he told OPR, “that doesn’t mean that they will not fulfill whatever
obligation they have. Let’s not assume. . . that the State Attorney’s office is full of bad actors.”

Sloman initially believed that “the victims were going to be notified at some level, especially

because they had restitution rights under [§] 2255”; but his expectations changed after “there was

an agreement made that we were going to allow the state, since it was going to be a state case, to

decide how the victims were going to be notified.”417 Sloman told OPR he had been “proceeding
under the belief that we were going to notify the victims,” even though “this was not a federal

case,” but once the NPA “looked like it was going to fall apart,” the USAO “had concerns that if

we g[a]ve them the victim notification letter . . . and the deal fell apart, then the victims would be

instantly impeached by the provision that you’re entitled to monetary compensation.”

OPR could not determine whether the State Attorney’s Office notified any victims in
advance of the June 30, 2008 state plea hearing. Krischer told OPR that the State Attorney’s Office

had a robust and effective victim notification process and staff, but he was not aware of whether

or how it was used in the Epstein case. Belohlavek told OPR that she could not recall whether

victims were notified of the hearing nor whether the state law required notification for the

417 Sloman stated in his June 3, 2008 letter to Deputy Attorney General Filip that Acosta made the decision
together with the Department’sCriminalDivisionDeputy Assistant Attorney General Mandelker. Acosta did consult

with Mandelker about the § 2255 civil damages recovery process, but neither Acosta nor Mandelker recalled
discussing the issue of victim notification,and OPR found no other documentation indicating that Mandelker played

a role in the deferral decision.

I understand that the defense objects to the victims being given

notice of [the] time and place of Mr. Epstein’s state court [plea and]

sentencing hearing. I have reviewed the proposed victim

notification letter and the statute. I would note that the United States

provided the draft letter to the defense as a courtesy. In addition,
First Assistant United States Attorney Sloman already incorporated

in the letter several edits that had been requested by defense counsel.

I agree that Section 3771applies to notice of proceedings and results

of investigations of federal crimes as opposed to the state crime. We

intend to provide victims with notice of the federal resolution, as
required by law. We will defer to the discretion of the State Attorney

regarding whether he wishes to provide victims with notice of the

state proceedings, although we will provide him with the

information necessary to do so if he wishes.
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particular charges and victims at issue. Once the hearing was scheduled, Sloman told Villafaña to

contact PBPD Chief Reiter about notifying the victims, and on June 28, 2008, she reported back

to Sloman that Reiter “is going to notify victims about the plea.”418 Villafaña recalled that she
sent Reiter a list of the girls identified as victims during the federal investigation, and Reiter said

he would “contact as many as he could.” The contemporaneous records do not show how many

or which victims, if any, Reiter contacted, and no victims were present in the courtroom. No victim

who provided information to OPR, either in person or through her attorney, recalled receiving

notice of the plea hearing from federal or state officials. At the time Epstein pled guilty in state
court, no one in the USAO knew exactly who, if anyone, Reiter or the State Attorney’s Office had

notified about the proceeding. Accordingly, Villafaña, who was present in the courtroom for the

hearing, had no knowledge to whom Belohlavek referred when she told the court that the victims

were “in agreement with the terms of this plea.”419

OPR considered whether Acosta’s decision to defer to the State Attorney’s Office the
decision to notify victims of the scheduled date for Epstein’s plea hearing constituted professional

misconduct. OPR could not conclude that the CVRA or VRRA provisions in question, requiring

notice of any public proceeding involving the crime against the victim or that the victim is entitled

to attend, unambiguously required federal prosecutors to notify victims of state court proceedings.

Furthermore, as discussed previously, OLC had issued guidance stating that the CVRA did not
apply to cases in which no federal charges had been filed.420 Moreover, the section of the VRRA

requiring notice of court proceedings that the victim is “entitled to attend” referred specifically to

proceedings under 42 U.S.C. § 10606(b)(4), which, at the time of the Epstein case, had become

part of the CVRA (18 U.S.C. § 3771(a)(2)).421

Because Acosta had no clear or unambiguousduty to inform victims identified in the
federal investigationof the state plea hearing,OPR concludesthat hisdecisionto defer to the State

Attorney the decisionto notifyvictimsof the state’s plea hearingand the responsibilityfor doing

so did not constituteprofessionalmisconduct.422

418 Sloman replied, “Good.” In her written response to OPR, Villafaña stated, “I requested permission to make

oral notifications to the victims regarding the upcoming change of plea, but the Office decided that victim notification

could only come from a state investigator, and Jeff Sloman asked PBPD Chief Reiter to assist.”

419
Plea Hearing Transcript at 42.

420 OLC 2005 CVRA Informal Guidance; see also United States v. Guevara-Toloso, No. 04-1455, 2005 WL

1210982, at *2 (E.D.N.Y. May 23, 2005) (in case involving a federal charge of illegal entry after a felony conviction,

the court determined that victims of the predicate state conviction were not victims under the CVRA).

421 In Wild, the Eleventh Circuit panel noted that the petitioner argued “only in passing” that the government

violated her CVRA right “to reasonable,accurate, and timely notice of any public court proceeding . . . involving the
crime”; however, the court concluded this provision “clearly appl[ies] only after the initiation of criminal

proceedings.” Wild, 955 F.3dat 1205 n.7,1208.

422 The government’s letter to victims, following Epstein’sguilty pleas, informingthem of the resolution of the

case by state plea and the availability of § 2255 relief, also appear to satisfy the potentially applicable VRRA
requirements to “inform a victim of any restitutionor other relief to which the victim may be entitled,” and to “provide

a victim the earliest possible notice of the status of the investigation of the crime, to the extent it is appropriate to
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Although Acosta (or the USAO) was not required by law or policy to notify victims of the

state’s plea hearing, he also was not prohibited by law or policy from notifying the victims that

the federal investigation had been resolved through an agreement that included pleas to state

charges. As the contemporary records indicate, Acosta consistently expressed hesitancy to

interfere in the state’s processes or to “dictate” actions to the State Attorney. His decision that the
USAO refrain from notifying victims about the state plea hearing and defer to the State Attorney’s

judgment regarding whether and whom to notify was consistent with this view. However, OPR

found no evidence that Acosta’s decision to defer victim notification “to the discretion of the State

Attorney” was ever actually communicated to any state authorities or that Acosta recognized that

the state, absent significant coordination with federal authorities, was unlikely to contact all of the
victims identified in the state and federal investigations or that the state would inform the victims

that it did notify that the state plea hearing was part of an agreement that resolved the federal

investigation into their own cases.423

Even taking into account Acosta’s views on principles of federalism and his reluctance to

interfere in state processes, Acosta should have recognized the problems that would likely stem
from passing the task of notifying victims to the State Attorney’s Office and made appropriate

efforts to ensure that those problems were minimized. Appropriate notification would have

included advising victims identified in the federal investigation that the USAO had declined to

bring charges and that the matter was being handled by the State Attorney, and, at a minimum,

provided the victims with Belohlavek’s contact information. Acosta could have interacted with
the State Attorney, or instructed Villafaña or others to do so, to ensure the state intended to make

notifications in a way that reached the most possible victims and that it had the information

necessary to accomplish the task. Instead, Acosta deferred the responsibility for victim notification

entirely to the State Attorney’s discretion without providing that office with the names of

individuals the USAO believed were victims and, apparently, without even informing the state
prosecutors that he was deferring to them to make the notifications, if they chose to do so.

Epstein was required by the NPA to plead to only two state charges, and even assuming

that each charge was premised on a crime against a different victim, and the solicitation charge

involved three separate victims, there were thus only at most four victims of the charged state

offenses. Without at least inquiring into the state’s intentions, Acosta had no way of determining
whether the state intended to notify more than those few victims. Moreover, the federal

investigation had resulted in the identification of several victims who had not been identified by

inform the victim and to the extent that it will not interfere with the investigation.” See 42 U.S.C. §§ 10607(c)(1)(B)

and (c)(3)(A).

423 Through counsel, Acosta argued that OPR’s criticism of him for “electing to ‘defer’ the notification

obligation to the state” was inappropriate and “a non sequitur” because “where no federal notificationobligation
exists, it cannot be deferred.” OPR’s criticism,as explained further below, is not with the decision itself,but rather

with the fact that althoughAcosta intendedfor the federal victims to be notifiedof the state plea hearing,and believed
that they should receive such notification,he nonetheless left responsibilityfor such notification to the state without

ensuring that it had the informationneeded to do so and without determiningthe state’s intendedcourse of action.

B. Acosta ExercisedPoor Judgment When He Failedto Ensure That Victims

Identified in the Federal InvestigationWere Informed of the State Plea

Hearing
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the PBPD during its investigation into Epstein’s conduct. Absent information from the USAO,

the state would not have been in a position to notify those additional victims of the state plea

proceeding, even if the State Attorney had decided to include other victims identified during the
state investigation. Furthermore, at the time he made his decision, Acosta had already been advised

by Villafaña that Belohlavek, in November 2007, had requested that the USAO notify victims,

presumably those identified during the federal investigation, about the state plea hearing.

Acosta told OPR that it had been his understanding at the time of Epstein’s plea that the

victims would be made aware of the proceeding and would have an opportunity to speak. Acosta
also told OPR that he expected the state would have “notified [the victims] that that was an all-

encompassing plea, that the state court sentence would also mean that the federal government was

not proceeding.” There is no evidence, however, that he verified this understanding with Sloman

or Villafaña, let alone the State Attorney. OPR found no indication that Acosta ever

communicated, or directed Sloman or Villafaña to communicate, his decision to the State Attorney
or to provide the State Attorney’s Office with a complete list of victims identified during the

federal investigation. OPR located a draft letter to the State Attorney’s Office that Villafaña

prepared and forwarded to Acosta in December 2007, which did provide such information, but

OPR found no evidence that the letter was ever sent, and it was not among materials publicly

released from the State Attorney’s Office.424 OPR also found evidence that both Sloman and
Villafaña interacted with the State Attorney’s Office in the months leading up to the June 30, 2008

plea hearing, but there is no indication that they discussed victim notification issues with that

office, and Villafaña’s last minute request to PBPD Chief Reiter to notify victims indicates that

the USAO had not coordinated with the State Attorney’s Office. Belohlavek told OPR that no one

from the USAO provided her with a list of victims or coordinated any notification of victims to
appear at the hearing.

Krischer and Belohlavek were thus evidently unaware that Acosta had decided to leave it

to them to decide whether to notify victims about the state proceeding. In the absence of some

discussion of which or how many victims the state intended to notify, what the state intended to

tell them about Epstein’s plea, and whether the state intended to let the victims speak at the plea
hearing, Acosta had no way to ensure that his assumption about victim notification was accurate.

In other words, Acosta failed to plan for how all of the identified victims of Epstein’s crimes, both

federal and state, “would be aware of what was happening in the state court and have an

opportunity to speak up at the state court hearing.”

OPR did not find evidence that Acosta acted for the purpose of excluding victims from the
plea hearing, and Acosta’s assumption that the state would handle victim notification appropriately

was not unsupported. State prosecutors are subject to victim notification requirements under the

Florida Constitution, and the state prosecution offices have victim witness personnel, resources,

and processes to help accomplish notification. However, Acosta was aware—through the

prosecution memoranda, the draft indictment, and email communications from Villafaña—that the
USAO’s investigation had expanded beyond those victims identified in the original PBPD

424 The text of the letter indicated that Epstein’s attorneys asked the USAO not to informvictims of “any rights

they may have as victims of the charges filed by the State Attorney’s Office” and that the USAO was providing the
State Attorney’s Office with a list of the 33 identifiedfederal victims “in case you are required to provide them with

any further notificationregardingtheir rights under Florida law.”
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investigation. Because the state indictment and information appeared to pertain to far fewer than

the total victims identified in either the state or the federal investigation, and no one at the USAO

was certain which victims were covered by the state charges, it should have been apparent to
Acosta that without advance planning between the USAO and the State Attorney’s Office, there

was a substantial risk that most of the victims identified in the federal investigation would not

receive notice of the hearing.425 Notification to the broadest possible number of identified victims

could only have been successful if there was appropriate communication between the USAO and

the state prosecutors, communication that had previously been lacking regarding other significant
issues relating to Epstein. Villafaña and Sloman’s hastily arranged effort to enlist in the

notification process PBPD Chief Reiter, who likely played little role in complying with the state’s

victim notification obligations in a typical case, was not an adequate substitute for careful planning

and coordination with the State Attorney’s Office.426

Even if the State Attorney’s Office had notified all of the identified victims of the upcoming
plea hearing, there was no guarantee that such notification would have included information that

the state plea was resolving not just the state’s investigation of Epstein, but the federal investigation

as well. The State Attorney was not obligated by state statutes to inform the victims of the status

of the federal investigation, and there was little reason to assume Krischer, or one of his staff,

would voluntarily do so, thereby putting the State Attorney’s Office in the position of fielding
victim questions and concerns about the outcome. Furthermore, as both the USAO and the defense

had differing views as to who could lawfully participate in the state plea hearing, there is no

indication that Acosta, Sloman, or Villafaña took steps to confirm that, if victims appeared, they

could actually participate in the state court proceeding when they were not victims of the charged

crimes.427

Through counsel, Acosta asserted to OPR that because Villafaña and Sloman both told

OPR that they believed that state officials would notify the victims, “OPR identifiedno reason

why SecretaryAcosta shouldhave distrusted his team on these points.” Acosta’scounselfurther

425 Krischer told OPR that the state’s notification obligation extended to all victims identified in the state
investigation. Nonetheless,which victims were encompassed in the state’s investigationwas unclear. The PBPD’s

probable cause affidavit included crimes against only 5 victims, not the 19 identified in the state
investigation. According to state records made public, the state subpoenaedto the grand jury only 3 victims. After

Epstein’s guilty plea, the state sent notification letters to only 2 victims. Belohlavek told OPR that because of the
nature of the charges,she did not know whether “technicallyunder the law” the girls were “victims” she was required

to notify of the plea hearing.

426 The State Attorney’s Office had its own procedures and employees who handled victim notification, and

Belohlavek told OPR that the Chief of the Police Department would not regularly play a role in the state victim

notification process.

427 Although Villafaña’s notes indicate that she researchedFlorida Statutes §§ 960.001and 921.143 when she
drafted unsent letters to victims inNovember and December 2007 invitingthem to participate in the state plea hearing

pursuantto those statues,the caselaw was not clear that all federal victims would have been allowed to participate in
the state plea hearing. InLefkowitz’sNovember29, 2007 letter to Acosta,he argued that the statutes affordeda right

to speak at a defendant’ssentencingor to submit a statementonly to the victims of the crime for which the defendant
was being sentenced. In April 2008, a Florida District Court of Appeal ruled against a defendant who argued that

FloridaStatute § 921.143(l) did not allow the testimonyof the victim’s relatives at the sentencinghearing. The court
ruled that § 921.143(l) “should not be read as limiting the testimony Rule 3.720(b) allows trial courts to consider at

sentencinghearings.” Smithv. State,982 So.2d 69,72 (Fla.Dist.Ct.App.2008).
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argued that Acosta should have been able to rely on his staff to accomplish the victim notification

task, and thus had no responsibility to personally confirm that Chief Reiter would notify the

victims of the hearing.428 Acosta is correct that under usual circumstances, USAO management
played no role in the victim notification process; however, in this case, the issue of victim

notification had been elevated from a rote administrative task to a major area of dispute with the

defense. Acosta personally involved himself by resolving the notification dispute with defense

counsel in his December 19, 2007 letter. Villafaña provided Acosta with a draft letter to state

officials that would have opened a dialogue concerning the notification of all the victims identified
in the federal investigation. OPR found no evidence, however, that Acosta sent the letter or any

similar communication to the State Attorney’s Office or that he provided Villafaña and Sloman

with instructions concerning victim notification other than those contained in his December 19,

2007 letter. Having inserted himself into the notification process, Acosta had a responsibility to

ensure that his expectation that the victims would be notified could be accomplished through the
state process.

Many victims only learned of Epstein’s state court pleas when they later received a letter

from the USAO informing them that those pleas had resolved the federal investigation, and some

victims only learned of the state court pleas and sentencing from the news media. In the end,

although Villafaña and Sloman hastily attempted to ensure victim notification through Chief
Reiter, their effort was too little and too late to ensure that victims had the opportunity to attend

the plea hearing or were given sufficient information about its significance to their own cases.429

Although Acosta may have conferred with others about the decision to defer the responsibility for

notifying victims to the State Attorney, Acosta was responsible for choosing this course of action.

OPR concludes that under these unique circumstances, its criticisms are warranted because Acosta
personally decided to change the process initiated by his staff, and although he expected that the

federal victims would be notified, he did not take the necessary steps to ensure that they would be.

Acosta could have authorized disclosure of the plea hearing to victims, even if he did not believe

the CVRA required it, to ensure that the victims identified in the federal investigation were aware

of the state court proceeding. Because the state pleas ended the federal investigation into Epstein’s
conduct, ensuring that the victims were notified of the state plea hearing would have been

consistent with the Department’s overarching commitment to treat victims with fairness, dignity,

and sensitivity. Acosta’s failure to prioritize notification and coordinate communication about the

428 As noted, in his comments on OPR’s draft report,Acosta’s counsel strongly objected to OPR’s finding of
poor judgment with respect to victim notification,arguing that OPR “unwarrantedlyapplies a standard never before

expected of any US Attorney,” and inappropriately criticizes Acosta for “not personally confirming that the State
Attorney had the informationneeded” to notify the victims and for “not personally confirming” that Chief Reiter had

actually notified the victims. For the reasons discussed, the issue is not whether Acosta “personally” took certain
specific steps but that he stopped his staff from implementing a notification plan they had devised,and instead,shifted

responsibility for notificationto another entity while failing to consider how or even whether that entity would be able
to accomplishthe notification that Acosta expected to happen.

429 OPR notes that Villafaña contactedReiter soon after the state plea hearing was scheduled,and the resulting
window of time for Reiter to make any notificationswas short. Had the USAO coordinated with the State Attorney

at some point in time closer to Acosta’s December 19,2007 letter and decision, the USAO could have ensured that
the State Attorney had an appropriatenotification process inplace to act quickly when the hearingwas scheduled and

that issues concerning the victims’ appearance at the hearing were appropriately considered by state authorities.
Similarly,if the USAObelieved that Reiter should make the notifications,it could have coordinatedwith Reiter in the

months that the matter was under review by the Department.
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resolution of the case to ensure Epstein’s victims were given an opportunity to attend the plea

hearing, and to possibly speak about the impact of Epstein’s crimes, presented a glaring contrast

with Acosta’s responsiveness to the demands of Epstein’s attorneys, which included the unusual
courtesy of allowing them to preview and respond to the USAO’s draft victim notifications. This

contrast added to the victims’ perception that they had been treated unfairly, a view shared by the

public.

Nothing in the documentary record suggests that Acosta thought through the issue of

determining which victims would be notified by the state, or that he took any steps to ensure that
all of the known federal victims received information about the state plea hearing. Instead, as with

his decision to resolve the federal investigation through a state-based resolution, Acosta exercised

poor judgment when he made critical decisions affecting the federal investigation and the victims,

but also failed to consider the full consequences of those decisions or what was needed to

implement them. Acosta’s failure to consider these issues before simply leaving the responsibility
for making notifications entirely to the State Attorney’s discretion reflected poorly on the USAO

and the Department as a whole. It left victims in the dark about an important proceeding that

resolved the federal investigation, an investigation about which the USAO had communicated with

victims for months. It also ultimately created the misimpression that the Department intentionally

sought to silence the victims by keeping them uninformed about the NPA and the resulting state
proceeding. Acosta failed to ensure that victims were afforded an opportunity to attend a hearing

that was related to their own cases and thus failed to ensure that victims were treated with

forthrightness and dignity.

V. VILLAFAÑA DID NOT COMMIT PROFESSIONALMISCONDUCT IN HER

ORAL COMMUNICATIONSTO VICTIMS AND VICTIMS’ ATTORNEYS,IN

WHICHSHEDESCRIBEDTHECASEAS“UNDERINVESTIGATION”BUTDID
NOTDISCLOSETHE EXISTENCEOF THENPATO SOMEVICTIMS

From September 24, 2007, when the NPA was signed, until after Epstein’s June 30, 2008

state court plea, the case agents, acting under Villafaña’s direction, directly informed only three

victims that the government had signed an NPA and that, if Epstein complied with its terms, the
federal investigation would be closed. During this time period, Villafaña and the case agents

interacted with several victims and their attorneys, and Villafaña contacted victims’ attorney

Bradley Edwards to encourage him to attend the state court plea hearing, but she did not inform

victims or Edwards of the NPA or the resolution of the federal investigation.

As described in Part One of this chapter, after the NPA was signed, the FBI case agent and
co-case agent began notifying victims about the NPA.430 After speaking to three victims, however,

the FBI case agent became concerned that informing the victims about the NPA and the monetary

damages provision would create potential impeachment material for the victims and the agent

should Epstein breach the NPA and the case proceed to indictment and trial. As the case agent

told OPR, “I would . . . have to testify that I told every one of these girls that they could sue
Mr. Epstein for money, and I was not comfortable with that, I didn’t think it was right.” The case

430 Although Wild disputed that she was informed of the resolution of the federal case, the case agent’s email to

Villafaña from this time period reflects that at least one victim understood that the federal case was resolved and that

she was unhappy with the resolution.
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agent and Villafaña consulted with the USAO’sProfessionalResponsibilityOfficer about the

matter,and thereafter stopped notifying the victims about the NPA and their ability to pursue

monetarydamagesaccordingto itsterms.

Villafaña advised Sloman by email of her concerns regarding the potential impeachment

evidence, telling him, “One thing I am concerned about is that, if we [file charges] now, cross-

examination will consist of- ‘and the government told you that ifMr. Epstein is convicted, you are

entitled to a large amount of damages right?’” Explaining the decision in her later CVRA

declaration, Villafaña said that after Epstein’s attorneys “complained that the victims were
receiving an incentive to overstate their involvement with Mr. Epstein in order to increase their

damages claims,” she “concluded that informing additional victims could compromise the

witnesses’ credibility at trial if Epstein reneged on the agreement.” Acosta was aware of these

concerns as he referred to them in an August 2008 email, “[W]e also believed that contacting the

victims would compromise them as potential witnesses. Epstein argued very forcefully that they
were doing this for the money, and we did not want to discuss liability with them, which was [a]

key part of [the] agree[ment].”

The case agentsinterviewedvictims in October and November2007, but did not inform

them about the NPA.431 On January 31, 2008, the FBIagents,Villafaña,and the CEOS Trial

Attorneyinterviewedthree victims, includingCourtneyWild, and they interviewedat least one
more victim the next day.432 Wild and two others had been contactedby the FBIin the fall of

2007 and may havebeeninformedabout the resolutionof the federalinvestigation.

Villafaña told OPR that during the January 31, 2008 interviews, she did not specifically

tell the victims that “there was a signed non-prosecution agreement that had these terms.” She

stated that she would not use “terminology” such as “NPA” because “most people don’t understand
what that means.” Instead, with respect to the three victims who, according to Villafaña, had been

informed by the FBI about the resolution, she stated that “an agreement had been reached where

[Epstein] was going to be entering a guilty plea, but it doesn’t look [like] he intends to actually

perform . . . [and] now it looks like this may have to be charged . . . and may have to go to trial.”

Villafaña recalled telling some victims that Epstein “was supposed to enter a plea in state court”
that would end the investigation, but she did not recall distinguishing between the “federal

investigation versus a state investigation.” Villafaña told OPR she explained “the case was under

investigation,” she and the agents “were preparing . . . again” to file charges, and they hoped “that

charges would be brought.” An email from Villafaña to Sloman and Acosta during this time period

reflects that she had such discussions with at least one victim interviewed on this date: “The
second girl . . . was very upset about the 18 month deal she had read about in the paper. . . .

[S]he would rather not get any money and have Epstein spend a significant time in jail.” Villafaña,

however, did not recall telling all of the victims interviewed at this time of the state plea; rather,

she likely only told those who knew about the resolution from the FBI. In her own 2015 CVRA-

case declaration, Wild stated that she “was not told about any [NPA] or any potential resolution of

431 FBI agents also interviewed victims in March and May of 2008, without prosecutors, and did not inform the

victims of the NPA.

432 Two additional victims were scheduled to be interviewed on February 1,2008, but the evidence is unclear as

to whether the interviews occurred.
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the federal investigation I was cooperating in. If I had been told of a[n NPA], I would have

objected.” Wild further statedinherdeclarationthat, “Basedon what the FBIhad been tellingme,

I thought they were still investigatingmy case.”

Neither the CEOS Trial Attorney nor the FBI case agent recalled the specifics of the victim

interviews. The FBI reports memorializing each interview primarily addressed the facts elicited

from the victim regarding Epstein’s abuse and did not describe any discussion about the status of

the case or the victim’s view about the prosecution of Epstein.433

When asked whether she was concerned that failing to tell victims about the NPA when
she was interviewing them would mislead victims, as previously noted, Villafaña told OPR that

she believed she and the agents were conducting an investigation because they continued

“interviewing witnesses” and “doing all these things” to file charges and prepare for a federal trial.

As Villafaña stated, “So to me, saying to a victim the case is now back under investigation is

perfectly accurate.”

Villafaña was also aware that some victims were represented by counsel in connection with

civil lawsuits against Epstein, but did not proactively inform the victims’ attorneys about the NPA.

In a 2017 affidavit filed in the CVRA litigation, victims’ attorney Bradley Edwards alleged that

during telephone calls with Villafaña, he “asked very specific questions about what stage the

investigation was in,” and Villafaña replied that she could not answer his questions because the
matter “was an on-going active investigation.” Edwards stated that Villafaña gave him “the

impression that the Federal investigation was on-going, very expansive, and continuously growing,

both in the number of identified victims and complexity.” Edwards also stated, “A fair

characterization of each call was that I provided information and asked questions and Villafaña

listened and expressed that she was unable to say much or answer the questions I was asking.”

In her written response to OPR, Villafaña stated that she “listened more than [she] spoke”

during her interactions with Edwards and that due to the “uncertainty of the situation” and the

possibility of a trial, she “did not feel comfortable sharing any information about the case.”

Villafaña also told OPR that because of “all of these concerns and instructions that I had been

given by Alex [Acosta] and Jeff [Sloman] not to disclose things further and not to have any
involvement in victim notification,” she felt “prohibited” from providing additional information

to Edwards.

SlomantoldOPR thatalthoughneitherthe NPAtermsnorthe CVRApreventedtheUSAO

from exercisingits discretionto notify the victims,“[I]t was [of] concern that this was going to

breakdownand . . . result in usprosecutingEpsteinandthat the victimswere goingto be witnesses
and if we provideda victim notificationindicating,hey, you’re goingto get $150,000,that’s . . .

going to be instant impeachmentfor the defense.”434 Acosta told OPR that, becauseEpsteindid

433 As notedabove,the FBIagent’snotes for one victim’sinterviewreportedthat she wantedanothervictimto

be prosecuted.

434 When asked why the USAO did not simply notify the victims of the change of plea hearing, Sloman

responded that he “was more focused on the restitution provisions. I didn’t get the sense that the victims were overly

interested in showing up . . . at the change of plea.”
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not plead guilty inOctober2007 as the USAOexpected, it was a “very open question” whether

the case wouldgo to trial, and Acosta thought that “where there is no legal requirement[,][t]here

has to be discretionto judge how muchyou can tell the victimsand when.”

Epstein’s attorneys’ conduct during the period between the signing of the NPA and

Epstein’s entry of his state guilty pleas illustrated the risk that Acosta, Sloman, and Villafaña all

identified. As Epstein’s counsel deposed victims related to the state court criminal charges and

civil cases against Epstein, counsel suggested that the victims were motivated to testify against

Epstein by the government’s promises of financial gain. For example, during a February 20, 2008
state deposition of a victim, defense counsel asked her whether the federal prosecutors or FBI

agents told her that she was entitled to receive money from Epstein.435 In her 2017 declaration in

the CVRA litigation, Villafaña identified that line of questioning as a motivating factor in the

government’s decision to stop notifying the victims about the potential for 18 U.S.C. § 2255

recovery.

On June 27, 2008, the Friday before Epstein’s Monday, June 30, 2008 state court guilty

plea hearing, Villafaña contacted Edwards to inform him about that upcoming hearing. Villafaña

told OPR she “was not given authorization to contact” any victim’s attorney other than Edwards

about the scheduled state plea hearing.436 In his 2017 affidavit prepared for the CVRA litigation,

Edwards stated that Villafaña “gave the impression that she was caught off-guard herself that
Epstein was pleading guilty or that this event was happening at all.”

Edwards said in a 2016 court filing that Villafaña told him only that “Epstein was pleading

guilty to state solicitation of prostitution charges involving other victims—not Mr. Edward’s

clients nor any of the federally-identified victims.” Villafaña stated in her 2017 declaration that

she “never told Attorney Edwards that the state charges involved ‘other victims,’ and neither the
state court charging instrument nor the factual proffer limited the procurement of prostitution

charge to a specific victim.” Villafaña told OPR she “strongly encouraged [Edwards] and his

clients to attend” the plea hearing but “could not be more explicit” because she was not “authorized

by the Office to disclose the terms of the NPA.” In his 2017 affidavit, Edwards acknowledged

that “Villafaña did express that this hearing was important, but never told me why she felt that
way.” Edwards claimed that Villafaña’s failure to inform him that the “guilty pleas in state court

would bring an end to the possibility of federal prosecution pursuant to the plea agreement”

resulted in his clients not attending the hearing. Edwards himself was out of town and not able to

435 As previouslynoted,the defense used Florida criminalprocedure to depose potentialfederal victims to learn
information concerning the federal investigation even though those individuals were not involved in the state

prosecution. For example, in a March 2008 email,Villafaña informed her managersthat she spoke to a victim who
had receiveda subpoena “issued inconnection with the state criminalcase,which,as you know,doesn’t involve most

of the victims in our case (including the girl who was subpoenaed).” Villafaña further observedthat because Epstein
is “goingto plead to the solicitationof adults for prostitutioncharge [instate court], [the act of subpoenaingthe victim]

seems to be a clear effort to find out about our case through the state case.”

436 Villafaña’s June 30, 2008 handwritten notes reflect that, at the time of Epstein’s state court guilty plea,

Villafaña was aware of the identities of a least five other attorneys representingEpstein’s victims. In her written
response to OPR, Villafaña stated, “I requested permission to make oral notifications to the victims regarding the

upcoming change of plea, but the Office decided that victim notificationcould only come from a state investigator,
and Jeff Slomanasked PBPDChief Reiter to assist.” On Saturday,June 28, 2008,Villafaña emailedSlomanto inform

himthat PBPD Chief Reiter “is going to notify victims about the plea.” Slomanreplied,“Good.”
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attend the hearing. Inhisaffidavit,Edwardsasserted,“[T]herewas no possibleway I couldhave

believedthat this state plea could affect the federal investigationor the rightsof myclients in that

federal investigation.”

In Wild, the Eleventh Circuit panel stated that the government “seemingly” deferred to

Epstein’s attorneys’ requests not to notify the victims about the NPA, and that in sending the

January and May 2008 FBI letters, the government’s efforts “seem to have graduated from passive

nondisclosure to (or at least close to) active misrepresentation.”437 Although both the appellate

court and district court focused on the FBI’s letters for which OPR concludes that neither Villafaña,
Sloman, nor Acosta was responsible, OPR considered the courts’ analyses in evaluating whether

similar representations Villafaña made to the victims whom she interviewed on January 31 and

February 1, 2008, and to Edwards, were misleading. Therefore, OPR considered whether

Villafaña’s statements that the matter was “under investigation” and her failure to inform all of the

victims whom she interviewed or Edwards about the NPA violated FRPC 4-4.1(a), 4-8.4(c), or
4-8.4(d).

FRPC 4-4.1(a) prohibits an attorney from “knowingly mak[ing] a false statement of

material fact or law to a third person” during the representation of a client. The FRPC defines

“knowingly” as “denot[ing] actual knowledge of the fact in question” and states that such

knowledge may be “inferred from circumstances.”438 The comment to FRPC 4-4.1 states that
“[m]isrepresentations can also occur by partially true but misleading statements or omissions that

are the equivalent of affirmative false statements.” The comment references FRPC 4-8.4 “[f]or

dishonest conduct that does not amount to a false statement.” Like FRPC 4-4.1(a), Rule 4-8.4(c)

requires evidence that the attorney knew the statement in question was false. Under FRPC

4-8.4(c), the intent requirement can be satisfied “merely by showing that the conduct was
deliberate or knowing” and the “motive underlying the lawyer’s conduct is not determinative;

instead the issue is whether he or she purposefully acted.”439 InFeinberg, the court concluded that

the prosecutor violated FRPC 4-4.1 and 4-8.4(c) and (d) by deliberately making untruthful

statements to a defense attorney, despite evidence that the prosecutor intended to help the

defendant by making the statements.440 In this case, Villafaña was fully aware of the signed NPA
when she interviewed the victims on January 31 and February 1, 2008, and when she spoke to

Edwards on the telephone, but she did not inform them specifically of the signed NPA. The

question is whether this omission amounted to a knowing false statement or misrepresentation.

One difficulty is determining what Villafaña actually said during conversations that

participantswere asked to recall many years later. With respect to three of the victims whom she
interviewedin January and February2008,Villafaña contendedthat she discussedthe agreement

with them, even if she did not specificallyrefer to it as the NPAor discussall of its terms,and as

437
Wild, 955 F.3d at 1199-1200.

438
See R. Regulating Fla. Bar 4-Preamble: A Lawyer’s Responsibilities, “Terminology.”

439 Florida Bar v. Schwartz, 284 So. 3d 393, 396 (Fla. 2019) (citing Florida Bar v. Berthiaume, 78 So. 3d 503,

510 n.2 (Fla. 2011); Florida Bar v. Riggs, 944 So. 2d 167, 171(Fla. 2006); Florida Bar v. Smith, 866 So. 2d 41, 46

(Fla. 2004)).

440
Florida Bar v. Feinberg, 760 So. 2d 933, 937-38 (Fla. 2000).
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previouslynoted,there is some contemporaneousevidence supportingher assertion. Villafaña’s

mentionof the agreement,even if not described in specific terms, wouldhave been sufficient to

apprise those victimsof the statusof the federal investigation.

Nevertheless, Villafaña did not recall discussing the NPA specifically or in general terms

with other victims interviewed at that time, nor did she do so with Edwards or any other victim’s

attorney. OPR therefore considered whether the omission of information about the existence of

the NPA during these interactions rose to the level of professional misconduct in violation of FRPC

4-4.1 or 4-8.4.441

The victims and their attorneys were certainly not “opposing part[ies]” to the USAO, but the

comment indicates that the rule recognizes that omissions made during discussions with third

parties, even of relevant facts, are not always treated as false statements.

Here, the evidence does not show that Villafaña knowingly made an affirmative false

statement to the victims or Edwards or that her omissions were “the equivalent of affirmative false

statements” about material facts. First, Villafaña told OPR that she believed the investigation was

ongoing and her statement to that effect truthful, and as discussed earlier in this Chapter, the
evidence shows that Villafaña and the agents did continue to investigate the case until Epstein

entered his guilty plea in state court in June 2008. Villafaña’s email correspondence with her

supervisors reflects her strong advocacy during that timeframe to declare Epstein inbreach and to

charge him. The evidence similarly does not show that Villafaña knowingly made any affirmative

false statement to Edwards when she informed him of the state court plea, although she declined
to provide additional information in response to his questions.442

Second, in reaching its conclusion, OPR considered the full context in which Villafaña

interacted with the victims and Edwards. Prosecutors routinely make decisions about what

information will be disclosed to witnesses, including victims, for a variety of strategic reasons. In

many cases, prosecutors must make difficult decisions about providing information to witnesses,

441 InFlorida Bar v. Joy, the court affirmed a referee’s conclusion that Joy violated FRPCs 4-4.1(a) and 4-8.4(c)

“for making false statements by omission of material facts in his representations [to counsel].” Florida Bar v. Joy,

679 So. 2d 1165, 1166-68 (Fla. 1996). See also Florida Bar re Webster, 647 So. 2d 816 (Fla. 1994) (petition for

reinstatement denied due to “misrepresentation by omission”).

442 In Feinberg, 760 So. 2d at 938, the court found that an Assistant State Attorney lacked candor and violated

ethics rules when, after meeting with a defendant outside his attorney’s presence, the prosecutor falsely stated to the

defense attorney that he (the prosecutor) had not met with the defendant.

OPR evaluated Villafaña’s conduct in light of the comment to FRPC 4-4.1:

A lawyer is required to be truthful when dealing with others on a

client’s behalf, but generally has no affirmative duty to inform an

opposing party of relevant facts. A misrepresentation can occur if

the lawyer incorporates or affirms a statement of another person that
the lawyer knows is false. Misrepresentations can also occur by

partially true but misleading statements or omissions that are the

equivalent of affirmative false statements.

278



and they often cannot fully reveal either the facts or the status of an investigation, even with

victims. The 2005 Guidelines advise that in consulting with a victim, prosecutors may be limited

in their disclosures: “Because victims are not clients, may become adverse to the Government,
and may disclose whatever they have learned from consulting with prosecutors, such consultations

may be limited to gathering information from victims and conveying only nonsensitive data and

public information.”443

Villafaña’s concern about generating potential impeachment evidence by informing

victims of their potential to recover monetary damages from Epstein was not unreasonable.
Indeed, the case agents initially raised the impeachment issue, and after considering the problem,

Villafaña agreed with the agents’ concerns. Villafaña raised those concerns with the USAO’s

Professional Responsibility Officer in October 2007 after the agents brought the issue to her

attention, and she ultimately raised the issue with Sloman and Acosta as well, neither of whom

advised her that those concerns were improper or unsound. OPR also considered that although
Villafaña had sought to notify the victims in writing of the NPA soon after it was signed, her

supervisor, the U.S. Attorney, had decided otherwise. When authorized to inform Edwards of the

scheduled change of plea hearing, she did so. Although she did not inform Edwards that the plea

was part of a global resolution that would end the federal investigation, the evidence does not show

that Villafaña acted for the purpose of deceiving Edwards or preventing him from attending the
hearing. Had she sought to exclude him from the state proceedings, she could have elected not to

inform Edwards at all, or she could have discouraged him from attending the state proceedings.

Rather, as Edwards confirmed, Villafaña told him the hearing was “important.” Villafaña sought

to strike a difficult balance of securing Edwards’s (and his clients’) attendance at the state court

plea, while obeying her management’s directive that informing victims of the resolution of the
federal investigation should not be done until completion of the state plea.

Therefore,after carefully consideringall of the circumstances,OPR concludesthat the

evidencedoes not establishthat Villafañaviolatedher obligationsunder FRPC4-4.1or 4-8.4(c)

or (d).444 Nonetheless,as discussed below, Villafaña’sinteractionswith victims and victims’

attorneys without informing them of the NPA and the potential conclusion of the federal
investigationcontributedto the likelihoodthat the victims would feel that the governmentwas

443 2005 Guidelines,Art. IV,¶ B.2.c(1). As noted,some victims continued to express favorable views of Epstein
during interviews with the government and they,or their attorneys,could have provided informationto Epstein about

the government’s communications. For example, within a day of Villafaña contacting a victim’s attorney about a
potential victim notification letter, Starr complained to Acosta that the government had recently inappropriately

provided “oral notification of the victim notification letter” to one girl’s attorney, even though it was clear from the
girl’s recordedFBI interview that she “did not in any manner view herself as a victim.”

444 The case most directly on point is Smith,109A.3d 1184,inwhich the Maryland Court of Appeals affirmed
a violationof MarylandRuleof ProfessionalConduct 8.4(d) based on a prosecutor’sfailure to notify the victim of the

resolutionof a sex abuse case. However,as notedpreviously,in Smith, the criminaldefendant had been arrested and
charged before entering a plea, and various specific statutes afforded victims the right to receive notices and an

opportunity to be heard concerning “a case originating by indictmentor informationin a circuit court.” Inthis case,
for the reasonspreviouslydiscussed,Villafaña did not have a clear and unambiguous obligation to informthe victims

or Edwardsof the NPA.
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intentionally concealing information from them and was part of a series of interactions with

victims that led to condemnation of the government’s treatment of victims.445

VI. THE GOVERNMENTFAILEDTO TREAT VICTIMS FORTHRIGHTLYAND

WITH SENSITIVITY WHEN IT FAILED TO TIMELY PROVIDE VICTIMS
WITH IMPORTANTINFORMATIONABOUT THE RESOLUTIONOF THE

FEDERALINVESTIGATION

Although OPR does not conclude that any of the subjects committed professional

misconduct, either by failing to consult with the victims before the NPA was signed or in
interactions afterwards, OPR’s findings are not an endorsement of the government’s course of

action. The government’s interactions with victims confused and frustrated many of the victims,

particularly the two CVRA petitioners and the two victims who had unsuccessfully attempted to

join in the CVRA litigation. As a result, the victims’ and the public’s perception of the matter is

that the prosecutors worked with Epstein’s attorneys to disenfranchise and silence the victims. It
is unfortunate, and appears fundamentally unfair to the victims, that Acosta and Sloman (after

Menchel and Lourie departed) took the unusual step of deciding to vet the USAO victim

notification letters with the defense after the NPA was signed, but failed to go beyond the

requirements of the CVRA or the 2005 Guidelines to consult with the victims before the NPA was

signed. This result is contrary to the Department’s intent, as set forth in the 2005 Guidelines, that
Department employees work to “minimize the frustration and confusion that victims of crime

endure in its wake.” When considering the entirety of the government’s interactions with victims,

OPR concludes that victims were not treated with the forthrightness and sensitivity expected by

the Department.

Wild’s criticisms of the government’s conduct were based on interactions that are similar
to and generally representative of the government’s interactions with other Epstein victims and

that demonstrate an overall lack of sensitivity to the victims by the government. Wild experienced

a series of confusing and inconsistent communications in her interactions with Villafaña and the

case agents. Wild received Villafaña’s letter in June 2007 stating inaccurately that she was a

federal victim entitled to CVRA rights. She was interviewed by the FBI in August 2007 but was
not told that a potential outcome was a state plea. Shortly after the September 24, 2007 signing of

the NPA, the FBI contacted her to inform her of the resolution of the federal case. Nonetheless,

on January 10, 2008, the FBI sent her a victims’ rights letter indicating that the case was under

investigation and that some of her CVRA rights may not apply until after the defendant was

charged. On January 31, 2008, Villafaña re-interviewed Wild, along with a CEOS attorney and
the FBIagents, and told Wild that the case was under investigation, but did not specifically mention

the NPA, although she may have mentioned a possible resolution. In mid-June 2008, when

Edwards contacted Villafaña on Wild’s behalf, Villafaña informed him that the case was under

investigation but did not mention the NPA. Just before Epstein’s June 30, 2008 state court plea,

445 OPR notes that, similar to Villafaña, Sloman interacted with a victim’s attorney during the time period

between the signing of the NPA and Epstein’s state guilty plea. In January 2008,Sloman received a telephone call
from his former law partner, who represented one of the victims and who asked Sloman whether the federal

government could bring charges against Epstein. Sloman, concerned about the potential for conflict of interest
allegations due to his prior business relations with the attorney, refused to answer any questions regarding Epstein.

Because Slomanrefusedto provide any information,OPR found no basis for finding that Slomanmisledthe attorney.
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Villafaña informed Edwards about the state plea, but did not mention the NPA or the fact that the

state pleas would resolve the federal investigation. Edwards then filed the CVRA petition and

learned about the NPA signed months earlier and that the federal investigation of Epstein had
concluded with Epstein’s state guilty pleas. Wild only received access to the NPA when a judge

permitted it in August 2008 pursuant to a protective order. After considering this series of

interactions, it is not surprising that Wild came away from the experience feeling confused and

believing she had been misled.

OPR did not find evidence supporting a conclusion that Villafaña, Acosta, Sloman,
Menchel, or Lourie opted not to consult with the victims in order to protect Epstein or shield the

NPA from public scrutiny. Although neither Sloman nor Acosta could recall a specific discussion

of CVRA obligations before the NPA was signed, both recalled knowing that victim consultation

was not required, and Menchel also told OPR that consultation was not required, at least not up to

the point when he left the USAO. The evidence is clear that Villafaña sought at various points to
consult with and to notify victims about the details of the NPA but was constrained before the

NPA was signed by managers who either made a decision to not consult victims or did not address

the issue after it was raised, and after the signing by her own concern about creating possible

impeachment evidence that would damage the victims’ credibility at a possible trial.

Nonetheless, a more open and straightforward approach with the victims, both before and
after the signing of the NPA, would have been the better practice. Before the NPA was signed,

victims could have been asked for their views about the general terms the USAO was

contemplating offering, including that a plea to state charges was one of the options being

considered; asked for their views in general about a guilty plea; or, at a minimum, asked to share

their views of how the case should be resolved. Even if the USAO ultimately determined to
proceed with the NPA, the government would have had the benefit of the victims’ thoughts and

concerns, particularly on the issue of punishment, and victims would have felt included in the

process. OPR found no evidence that the benefits of victim consultation were discussed or

considered before the NPA was signed.

After the NPA was signed, no one from the government explained the agreement to the
majority of the victims until months later and only after the entry of Epstein’s guilty plea.

Although the evidence supports Villafaña’s assertion that she acted from a good faith belief that

Epstein might breach the NPA and a potential trial would be harmed if information about the NPA

was divulged to the victims and their counsel, she, Sloman, and Acosta failed to consider how the

desire to shield the victims from that potential impeachment might impact the victims’ sense of
the openness and fairness of the process. As Wild stated during the CVRA litigation, she believed

she had been “mistreated in the process.” When deciding not to inform the victims of the NPA to

avoid creating impeachment evidence, Villafaña, Sloman, and Acosta do not appear to have

carefully considered possible alternatives to, or all of the ramifications of, that decision, nor did

they revisit the decision before Villafaña met the victims in person to discuss a potential trial or
spoke to Edwards or other attorneys representing victims.446 Furthermore, more attention needed

446 It is not at all clear whether a court would have permitted impeachment of the victims concerning one
provision in a plea agreement that otherwise could not be used as evidence. See Fed. R. Crim. P. 11(f) (“The

admissibility or inadmissibility of a plea, a plea discussion,and any related statement is governed by FederalRule of
Evidence 410.”). In any case, the victims could have been impeached regarding the possibility of their obtaining

monetary damages through either a civil suit or through 18 U.S.C. § 2255 (if Epstein were convicted after a trial),
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to be paid to the FBI’scommunicationsto ensure that the victims were receivingaccurate and

timely information that was consistent with the status of the case and with the USAO’s

communicationswith victims.447

The decision not to inform victims and their attorneys about the existence of the NPA gave

victims and the public the misimpression that the government had colluded with Epstein’s counsel

to keep the agreement secret from the victims. Moreover, the lack of openness about the NPA

gave the impression that the USAO lacked sensitivity for the victims in resolving the matter and

undercut public confidence in the legitimacy of the resulting plea agreement. The overall result of
the subjects’ anomalous handling of this case left at least some of the victims feeling ignored and

frustrated, failed to promote their healing process, and resulted in extensive public criticism.

Although OPR credits Villafaña’s statements that she wanted to go beyond her obligations in

dealing with victims, the end result nonetheless was that communications with victims were not

prioritized by the USAO. Inpart this was due to the fact that interactions with victims are generally
handled by staff in the USAO and the FBI who are trained and have expertise in dealing with

victims and other witnesses. However, decisions made by Acosta, Sloman, and Villafaña also

contributed to the problems. The government, as it ultimately acknowledged in the CVRA

litigation, could have, and should have, engaged with the victims ina more transparent and unified

fashion.

OPR recognizes that the Epstein investigation occurred soon after the passage of the

CVRA. Inthe years since, the Department’s prosecutors and personnel have become more familiar

with its provisions. OPR encourages the Department as a whole to take the issues discussed above

into account when providing training and direction to its employees regarding victims’ rights to

ensure that in the future, Department attorneys’ actions promote victim inclusion whenever
possible.448 For example, although the division of responsibility between the FBI and the USAO

for communicating with victims works efficiently and appropriately in the average case, the USAO

failed to consider that in a case involving a pre-charge disposition, the victims were receiving

inconsistent and confusing communications from the separate entities. In certain cases, such as the

Epstein case, prosecutors may need to provide more oversight when multiple Department
components are communicating with victims to avoid providing confusing and contradictory

messages.

independent of the NPA provision. OPR also notes that impeachment regarding the NPA provision may have

permitted the government to rehabilitate the victims through their prior statements to law enforcement. Inother words,
while the USAO’sview concerning potentialimpeachment was not unreasonable,more extensive considerationof the

case agent’s concerns might have led the prosecutors to conclude that the risk of the information being used to
significantly damage the credibility of the victims was low.

447 In addition to the FBI letters previously discussed, another example of the inconsistent communication can
be seen in letters that were to be sent after Epsteinentered his guilty plea to two victims residing in foreign countries.

Although OPR was unable to confirm that the two victims actually received the letters, it appears from the records
OPR reviewed that the government intended to provide them with a standard FBI letter stating that the case was under

investigationwhile also providing them with a USAO letter stating that the case had been resolved through Epstein’s
state guilty plea.

448
OPR understands that the Department is in the process of revising the 2011 Guidelines.
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In November 2018, the Miami Herald published an extensive investigative report about

state and federal criminal investigations initiated more than 12 years earlier into allegations that
Jeffrey Epstein, a wealthy financier with residences in Florida, New York, and other United States

and foreign locations, had coerced girls into engaging in sexual activity with him at his Palm

Beach, Florida estate. The Miami Herald reported that in 2007, the U.S. Attorney for the Southern

District of Florida, R. Alexander Acosta, entered into an “extraordinary” deal with Epstein that

permitted Epstein to avoid federal prosecution and a potentially lengthy prison sentence by
pleading guilty in state court to “two prostitution charges,” immunized from prosecution Epstein’s

co-conspirators, and concealed from Epstein’s victims the terms of the NPA.

Following the Miami Herald’s report, and after receiving a Congressional request to

investigate, OPR initiated an investigation into the allegations that prosecutors in the USAO

improperly resolved the federal investigation into the criminal conduct of Jeffrey Epstein by
negotiating and executing the NPA. OPR subsequently included in its investigation allegations

stemming from judicial criticism of the government’s conduct relating to federal prosecutors’ and

law enforcement agents’ interactions with Epstein’s victims. In July 2008, a victim, later joined

by a second victim, filed in federal court in the Southern District of Florida an emergency petition

for enforcement of her rights under the CVRA. In February 2019, the district court found that the
government violated the CVRA by failing to advise victims about its intention to enter into the

NPA. The court also found that letters the government sent to victims after the NPA was signed,

describing the investigation as ongoing, were misleading.

During the course of its investigation, OPR obtained and reviewed hundreds of thousands
of records from the USAO, the FBI, and other Department of Justice components. The records

included emails, letters, memoranda, and investigative materials. OPR also collected and reviewed

materials relating to the state investigation and prosecution of Epstein, including sealed pleadings,

grand jury transcripts, and grand jury audio recordings; examined extensive publicly available

information, including depositions, pleadings, orders, and other court records; and reviewed media
reports and interviews, articles, podcasts, and books relating to the Epstein case. OPR conducted

more than 60 interviews of witnesses, including the FBI case agents, their supervisors, and FBI

administrative personnel; current and former USAO staff and attorneys; current and former

Department attorneys and senior managers; and the former State Attorney and Assistant State

Attorney in charge of the state investigation of Epstein. OPR also interviewed or received written
information from several victims and attorneys representing victims concerning victim contacts

with the USAO and federal law enforcement.

OPR identified the following five former USAO attorneys as subjects of its investigation

based on information indicating that each of them was involved in the decision to resolve the case
through the NPA or in the negotiations leading to the agreement: former U.S. Attorney

R. Alexander Acosta, and former AUSAs Jeffrey H. Sloman, Matthew I. Menchel, Andrew C.

Lourie, and Ann Marie C. Villafaña. Each subject submitted written responses detailing their

involvement in the federal investigation of Epstein, the drafting and execution of the NPA, and

decisions relating to victim notification and consultation. OPR conducted extensive interviews of
all five subjects. The subjects also submitted comments on OPR’s draft report.

CONCLUSION
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OPR evaluated the conduct of each subject based on his or her individual role in various

decisions and events and assessed that conduct pursuant to OPR’s analytical framework. OPR

found that Acosta made the pivotal decision to resolve the federal investigation of Epstein through
a state-based plea and either developed or approved the terms of the initial offer to the defense that

set the beginning point for the subsequent negotiations that led to the NPA. Although Acosta did

not sign the NPA, he participated in its drafting and approved it, with knowledge of its terms.

Therefore, OPR considers Acosta to be responsible for the NPA and for the actions of the other

subjects who implemented his decisions.

Based on its extensive investigation, OPR concludes that the subjects did not commit

professional misconduct with respect to the development, negotiation, and approval of the NPA.

Under OPR’s framework, professional misconduct requires a finding that a subject attorney

intentionally or recklessly violated a clear and unambiguous standard governing the conduct at
issue. OPR found no clear and unambiguous standard that required Acosta to indict Epstein on

federal charges or that prohibited his decision to defer prosecution to the state. Furthermore, none

of the individual terms of the NPA violated Department or other applicable standards.

As the U.S. Attorney, Acosta had the “plenary authority” under established federal law and

Department policy to resolve the case as he deemed necessary and appropriate, as long as his
decision was not motivated or influenced by improper factors. Acosta’s decision to decline to

initiate a federal prosecution of Epstein was within the scope of his authority, and OPR did not

find evidence that his decision was based on corruption or other impermissible considerations,

such as Epstein’s wealth, status, or associations. Evidence shows that Acosta resisted defense

efforts to have the matter returned to the state for whatever result state authorities deemed
appropriate, and he refused to eliminate the incarceration and sexual offender registration

requirements. OPR did not find evidence establishing that Acosta’s “breakfast meeting” with one

of Epstein’s defense counsel inOctober 2007 led to the NPA, which had been signed weeks earlier,

or to any other significant decision that benefited Epstein. The contemporaneous records show

that USAO managers’ concerns about legal issues, witness credibility, and the impact of a trial on
the victims led them to prefer a pre-charge resolution and that Acosta’s concerns about the proper

role of the federal government in prosecuting solicitation crimes resulted in his preference for a

state-based resolution. Accordingly, OPR does not find that Acosta engaged in professional

misconduct by resolving the federal investigation of Epstein in the way he did or that the other

subjects committed professional misconduct through their implementation of Acosta’s decisions.

Nevertheless, OPR concludes that Acosta’s decision to resolve the federal investigation

through the NPA constitutes poor judgment. Although this decision was within the scope of

Acosta’s broad discretion and OPR does not find that it resulted from improper factors, the NPA

was a flawed mechanism for satisfying the federal interest that caused the government to open its

investigation of Epstein. In Acosta’s view, the federal government’s role in prosecuting Epstein
was limited by principles of federalism, under which the independent authority of the state should

be recognized, and the federal responsibility in this situation was to serve as a “backstop” to state

authorities by encouraging them to do more. However, Acosta failed to consider the difficulties

inherent in a resolution that relied heavily on action by numerous state officials over whom he had

no authority; he resolved the federal investigation before significant investigative steps were
completed; and he agreed to several unusual and problematic terms in the NPA without the

consideration required under the circumstances. In sum, Acosta’s application of federalism
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principles was too expansive, his view of the federal interest in prosecuting Epstein was too

narrow, and his understanding of the state system was too imperfect to justify the decision to use

the NPA. Furthermore, because Acosta assumed a significant role in reviewing and drafting the
NPA and the other three subjects who were supervisors left the USAO, were transitioning to other

jobs, or were absent at critical junctures, Acosta should have ensured more effective coordination

and communication during the negotiations and before approving the final NPA. The NPA was a

unique resolution, and one that required greater oversight and supervision than Acosta provided.

OPR further concludes that none of the subject attorneys committed professional
misconduct with respect to the government’s interactions with victims. The subjects did not

intentionally or recklessly violate a clear and unambiguous duty under the CVRA by entering into

the NPA without consulting with victims, because the USAO resolved the Epstein investigation

without a federal criminal charge. Significantly, at the time the NPA was signed, the Department

did not interpret CVRA rights to attach unless and until federal charges had been filed, and the
federal courts had not established a clear and unambiguous standard applying the CVRA before

criminal charges were brought. In addition, OPR did not find evidence that the lack of consultation

was for the purpose of silencing victims. Nonetheless, the lack of consultation was part of a series

of government interactions with victims that ultimately led to public and court condemnation of

the government’s treatment of the victims, reflected poorly on the Department as a whole, and is
contradictory to the Department’s mission to minimize the frustration and confusion that victims

of a crime endure.

OPR determined that none of the subjects was responsible for communications sent to

certain victims after the NPA was signed that described the case as “under investigation” and that

failed to inform them of the NPA. The letters were sent by an FBI administrative employee who
was not directly involved in the investigation, incorporated standard form language used by the

FBI when communicating with victims, and were not drafted or reviewed by the subjects.

Moreover, the statement that the matter was “under investigation” was not false because the

government in fact continued to investigate the case in anticipation that Epstein would not fulfill

the terms of the NPA. However, the letters risked misleading the victims and contributed to victim
frustration and confusion by failing to provide important information about the status of the

investigation. The letters also demonstrated a lack of coordination between the federal agencies

responsible for communicating with Epstein’s victims and showed a lack of attention to and

oversight regarding communication with victims.

After the NPA was signed, Acosta elected to defer to the State Attorney the decision
whether to notify victims about the state’s plea hearing pursuant to the state’s own victim’s rights

requirements. Although Acosta’s decision was within his authority and did not constitute

professional misconduct, OPR concludes that Acosta exercised poor judgment when he failed to

make certain that the state intended to and would notify victims identified through the federal

investigation about the state plea hearing. His decision left victims uninformed about an important
proceeding that resolved the federal investigation, an investigation about which the USAO had

communicated with victims for months. It also ultimately created the misimpression that the

Department intentionally sought to silence the victims. Acosta failed to ensure that victims were

made aware of a court proceeding that was related to their own cases, and thus he failed to ensure

that victims were treated with forthrightness and dignity.
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OPR concludes that the decision to postpone notifying victims about the terms of the NPA

after it was signed and the omission of information about the NPA during victim interviews and

conversations with victims’ attorneys in 2008 do not constitute professional misconduct.
Contemporaneous records show that these actions were based on strategic concerns about creating

impeachment evidence that Epstein’s victims had financial motives to make claims against him,

evidence that could be used against victims at a trial, and were not for the purpose of silencing

victims. Nonetheless, the failure to reevaluate the strategy prior to interviews of victims and

discussions with victims’ attorneys occurring in 2008 led to interactions that contributed to
victims’ feelings that the government was intentionally concealing information from them.

After examining the full scope and context of the government’s interactions with victims,

OPR concludes that the government’s lack of transparency and its inconsistent messages led to

victims feeling confused and ill-treated by the government; gave victims and the public the

misimpression that the government had colluded with Epstein’s counsel to keep the NPA secret
from the victims; and undercut public confidence in the legitimacy of the resulting agreement. The

overall result of the subjects’ anomalous handling of this case understandably left many victims

feeling ignored and frustrated and resulted in extensive public criticism. In sum, OPR concludes

that the victims were not treated with the forthrightness and sensitivity expected by the

Department.
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As referenced in the Executive Summary, OPR obtained and reviewed hundreds of
thousands of pages of documents from the U.S. Attorney’s Office for the Southern District of

Florida (USAO), other U.S. Attorney’s offices, the FBI, and other Department components,

including the Office of the Deputy Attorney General, the Criminal Division, and the Executive

Office for U.S. Attorneys (EOUSA). The categories of documents reviewed by OPR, and their

sources, are set forth below.

The USAO provided OPR with access to all of its records from its handling of the Epstein

investigation and the CVRA litigation. The records included, but were not limited to, boxes of

material that Villafaña updated and maintained through the course of both actions, which contained
pleadings from the Epstein investigation, the CVRA litigation, and other related cases; extensive

compilations of internal and external correspondence, including letters and emails; evidence such

as telephone records, FBI reports, material received from the state investigation, and other

confidential investigative records; court transcripts; investigative transcripts; prosecution team

handwritten notes; research material; and draft and final case documents such as the NPA,
prosecution memoranda, and federal indictments.

The USAO also provided OPR with access to filings, productions, and privileged material

in the CVRA litigation; Outlook data collected to respond to production requests in that case; a set

of Epstein case documents maintained by Acosta and Sloman; computer files regarding the Epstein
case collected by Sloman; Villafaña’s Outlook data; Acosta’s hard drive; and the permanently

retained official U.S. Attorney records of Acosta held by the Federal Records Center.

EOUSA provided OPR with Outlook data from all five subjects and six additional
witnesses. This information, dating back to 2005, included all inbox, outbox, sent, deleted, and

saved emails, and calendar entries that it maintained. EOUSA provided OPR with over 850,000

Outlook records in total (not including email attachments or excluding duplicate records). OPR

identified key time periods and fully reviewed those records. OPR applied search terms to the

remainder of the records and reviewed any responsive documents.

After reviewing the emails, OPR identified a data gap in Acosta’s email records: his inbox

contained no emails from May 26, 2007, through November 2, 2008. This gap, however, was not

present with respect to Acosta’s sent email. OPR requested that EOUSA investigate. During its

investigation, EOUSA discovered a data association error that incorrectly associated Acosta’s data
with an unrelated employee who had a similar name. Once the data was properly associated,

EOUSA found and produced 11,248 Acosta emails from April 3, 2008, through the end of his

tenure at the USAO. However, with respect to the remaining emails, EOUSA concluded that the

emails were not transferred from the USAO when, in 2008 and 2009, Outlook data for all U.S.

A. Document Review

1. USAO Records

2. EOUSARecords

METHODOLOGY
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Attorney’s Offices was migrated to EOUSA’s centralized system to be maintained. The USAO’s

data was migrated between March and June 2008.

EOUSA and OPR separately confirmed with the USAO that it was unable to locate any

additional emails. OPR questioned Acosta, as well as numerous administrative staff, about the

email gap. Acosta and the witnesses denied having any knowledge of the problem, or that they or,

to their knowledge, anyone else made any efforts to intentionally delete the emails. In addition, at

OPR’s request, EOUSA conducted an analysis of records migrated from four other U.S. Attorney’s
Offices and found that each office provided data that also contained significant gaps in their U.S.

Attorney email records, although the time periods varied for each office. OPR found no evidence

indicating that the gap in Acosta’s emails was caused by any intentional act or for the purpose of

concealing evidence relating to the Epstein investigation and concludes that it was most likely the

result of a technological error.

Although a gap in Acosta’s email inbox from May 26, 2007, through April 2, 2008,

remained,OPRwasnonethelessable to examinea significantnumberof Acosta’semailsfromthis

time due to the extensivecase files kept by the USAO; the availabilityof Acosta’s sent email,

which did not contain a similar gap; and the availabilityof emails of other USAOsubjects and
witnesseswho were includedon emailswith Acosta.

OPR worked with the FBI’sPalm Beach Office, includingwith two case agents and the

Victim WitnessSpecialist who workedon the Epsteinmatter, to obtain relevant FBIdocuments.
Inaddition,the FBIsearcheditsAutomatedCaseSupportsystemandalso provideddocumentation

concerningits victimnotificationsystem.

The Officeof the AssistantAttorneyGeneralfor the CriminalDivisionprovidedOPR with
Outlook data for the four individuals from that Office who examined issues connected to the

USAO’sEpstein investigation. The data includedthe individuals’inbox,outbox, sent, deleted,

and savedemails,and calendarentries.

CEOSalso providedOPR with Outlookdata for the four individualsfrom that office who
workedon, or examinedissuesconnectedto,the USAO’sEpsteininvestigation.The data included

the individuals’inbox,outbox,sent,deleted,and saved emails. CEOSalso conducteda check of

itssharedharddrive andprovideddocumentsthat werepotentiallyrelevantto OPR’sinvestigation.

OPR obtained Outlook data for the three individuals from the Office of the Deputy

Attorney who examined issues connected to the USAO’s Epstein investigation, including the

former Deputy Attorney General. The data included the individuals’ inbox, outbox, sent, deleted,

and saved emails, and calendar entries.

3. FederalBureauof InvestigationRecords

4. Criminal DivisionRecords

5. Office of the Deputy Attorney General Records
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The U.S. Attorney’s Office for the Middle District of Florida provided OPR with records

related to its review of evidence against Epstein, after he concluded his Florida state sentence,
when the Department recused the USAO in August 2011 from “all matters, to include the

investigation and potential prosecution, relating to Jeffrey Epstein’s alleged sexual activities with

minor females,” and assigned the matter to the Middle District of Florida U.S. Attorney’s Office

for further consideration. The records included a declination of the matter due to the NPA.

The U.S. Attorney’s Office for the NorthernDistrict of Georgia providedOPR with records

related to itswork on the CVRA litigation after the recusal of the USAO.

OPR obtained and reviewed a variety of public records, including publicly released records

of the Palm Beach Police Department, the State Attorney’s Office for the 15th Judicial Circuit,

and the Palm Beach Sheriff’s Office; documents pertaining to the CVRA litigation and other court

proceedings involving Epstein and related individuals; and books and media reports.

OPR requested that all five subjects provide written responses detailing their involvement

in the federal investigation of Epstein, the drafting and execution of the NPA, and decisions

relating to victim notification and consultation. In addition, OPR conducted extensive interviews
of each subject under oath and before a court reporter. Each subject was represented by counsel

and had access to relevant contemporaneous documents before the subject’s OPR interview. The

subjects reviewed and provided comments on their interview transcripts and on OPR’s draft report.

OPR conducted more than 60 interviews of witnesses, including the FBI case agents, their

supervisors, and FBI administrative personnel. OPR interviewed current and former USAO staff

and attorneys and current and former Department attorneys and senior managers, including former

Deputy Attorney General Mark Filip and former Assistant Attorney General for the Criminal

Division Alice Fisher. OPR also interviewed former State Attorney Barry Krischer and former
Assistant State Attorney Lanna Behlolovick.

OPR contactedattorneysknownto represent26 victimsamongthe 30 survivingindividuals

who were identifiedin the USAO’sJuly 2008 listing of 32 victims the USAO was prepared to
includeinfederal chargesagainst Epsteinand who accordinglywere entitledto the benefitsof the

18 U.S.C.§ 2255 monetarydamagesprovisionof the NPA. OPR contactedthe attorneysto invite

B. Informationfrom Subjects, Witnesses, andVictims

6. U.S.Attorney’s Office for the Middle District of Florida Records

7. U.S.Attorney’s Office for the NorthernDistrict of Georgia Records

8. Public Records

1. Subjects

2. Witnesses

3. Communicationswith Victimsand Victims’ Attorneys
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the victims to provide OPR with informationregarding their contacts with, and notification

received from, the FBI and USAO, during the period before the NPA was signed or before

Epstein’sstate plea hearing,about the status of the federal investigation,aboutEpstein’sstate plea,
or about the NPA. OPR receivedinformationfrom or pertainingto 13 victims.
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EXHIBIT 1
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INDICTMENT

A TRUEBILL
INTHE NAME OF AND BY THE AUTHORITY OF THE STATE OF FLORIDA

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL
CIRCUIT OF THE STATE OF FLORIDA

For Palm Beach County, at the Spring Term thereof, in the year of our Lord Two Thousand to -wit:

The Grand Jurors of the State of Florida, inquiring in and for the body of said County of Palm Beach, upon their

oaths do present that JEFFREY E. EPSTEIN in the County of Beach aforesaid, in the Circuit and State

SHARON
19

aforesaid,

COUNT ONE
FELONY SOLICITATION OF PROSTITUTION

on or about or between the 1st day of August in the year of our Lord Two Thousand and Four and October 31,

2005 ,did solicit , induce,entice , or procure another to commit prostitution lewdness, or assignation , contrary to

Florida Statute 796.07 (1) on three or more occasions between August 01,2004 and October 31,2005 ,

contrary to Florida Statute 796.07 (2 ) f) and ( ) DEG FEL) LEVEL 1)

against the form of the statute , to the evil example of allothers , and against the peace and dignity of the State

of Florida

I hereby certify this indictmentas authorizedand requiredby law.
OF FLORI

hereby certify that the

is a true copy
the record in my

THIS. DAY BOCK AssistantState Attorney

FifteenthJudicialCircuitof the State
Florida, prosecutingfor the said

CLERK State

20

GRAND JURY FOREPERSON

�
Jeffrey E. Epstein, Race: White, Sex: Male, DOB: SS # : Issue Warrant
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EXHIBIT 2

September 6, 2007
Draft Non-Prosecution

Agreement
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INRE:

INVESTIGATION OF

JEFFREY EPSTEIN

___________________________/

IT APPEARING that Jeffrey Epstein (hereinafter “Epstein”) is reported to have

committed offenses against the United States from in or around 2001 through in or around

October2005, including:

(1) knowingly and willfully conspiring with others known and unknown to commit

an offense against the United States, that is, to use a facility or means of interstate

or foreign commerce to knowingly persuade, induce, or entice minor females to

engage in prostitution, in violation of Title 18, United States Code, Section

2422(b); all in violation of Title 18, United States Code, Section 371;

(2) knowingly and willfully conspiring with others known and unknown to travel in

interstate commerce for the purpose of engaging in illicit sexual conduct, as

defined in 18 U.S.C. § 2423(f), with minor females, in violation of Title 18,

United States Code, Section 2423(b); all in violation of Title 18, United States

Code, Section 2423(e);

(3) using a facility or means of interstate or foreign commerce to knowingly

persuade,induce,or enticeminor females to engage inprostitution;in violationof

Title 18,UnitedStates Code,Sections2422(b)and 2;

(4) traveling in interstate commerce for the purpose of engaging in illicit sexual

conduct, as defined in 18 U.S.C.§ 2423(f),with minor females; in violation of

Title 18,UnitedStates Code,Section2423(b);and

(5) knowingly, in and affecting interstate and foreign commerce, recruiting, enticing,

and obtaining by any means a person, knowing that the person had not attained

the age of 18 years and would be caused to engage in a commercial sex act as

defined in 18 U.S.C. § 1591(c)(1); in violation of Title 18, United States Code,

Sections 1591(a)(1) and 2; and

IT APPEARING that Epstein has accepted responsibility for his behavior by his

NON-PROSECUTIONAGREEMENT
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signature on this Agreement; and

IT APPEARING,after an investigationof the offenses and Epstein’s background, that

the interest of the United States and Epstein’s own interest and the interest of justice will be

servedby the followingprocedure;

THEREFORE, on the authority of R. Alexander Acosta, United States Attorney for the

Southern District of Florida, prosecution in this District for these offenses shall be deferred in

favor of prosecution by the State of Florida, provided that Epstein abides by the following

conditions and the requirements of this Agreement set out below.

Should Epstein violate any of the conditions of this Agreement, the United States

Attorney may at any time initiate prosecution against Epstein for any offense. In this case, the

United States Attorney will furnish Epstein with notice specifying the conditions of the

Agreement which he has violated.

After timely fulfillingall the terms and conditions of the Agreement,no prosecutionfor

the offenses set out on page 1 of this Agreement will be instituted in this District, and the

chargesagainst Epsteinif any,will be dismissed.

Neither this Agreement nor any other document filed with the UnitedStates Attorney as

part of this Agreement will be used against Epstein, except for impeachment purposes, in

connectionwith any prosecutionfor the above-describedoffenses.

Terms of the Agreement:

1. Epstein shall plead guilty (not nolo contendere) to an Information filed by

the State Attorney’s Office for the 15th Judicial Circuit in and for Palm

Beach County (hereinafter, the “State Attorney’s Office”) charging

violations of the following Florida Statutes:

2. Epstein and the State Attorney’s Office shall make a joint, binding

recommendation that Epstein serve at least two years in prison, without

any opportunity for withholding adjudication or sentencing; and without

probation or community control in lieu of imprisonment.

(a) lewd and lascivious battery on a child, in violation of Fl. Stat.

800.04(4);

(b) solicitation of minors to engage in prostitution, in violation of Fl.

Stat. 796.03; and

(c) engaging in sexual activity with minors at least sixteen years of

age, in violation of Fl.Stat. 794.05.
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By signing this agreement, Epstein asserts and certifies that each of these terms is

material to this agreement and is supported by independent consideration and that a breach of

any one of these conditions allows the United States to elect to terminate the agreement and to

investigate and prosecute Epstein for any and all federal offenses.

By signing this agreement, Epstein asserts and certifies that he is aware of the fact that

the Sixth Amendment to the Constitution of the United States provides that in all criminal

prosecutions the accused shall enjoy the right to a speedy and public trial. Epstein further is

aware that Rule 48(b) of the Federal Rules of Criminal Procedure provides that the Court may

dismiss an indictment, information, or complaint for unnecessary delay in presenting a charge to

the Grand Jury, filing an information, or in bringing a defendant to trial. Epstein hereby

requests that the United States Attorney for the Southern District of Florida defer such

prosecution. Epstein agrees and consents that any delay from the date of this Agreement to the

date of initiation of prosecution, as provided for in the terms expressed herein, shall be deemed

to be a necessary delay at his own request, and he hereby waives any defense to such prosecution
on the ground that such delay operated to deny him rights under Rule 48(b) of the Federal Rules

of Criminal Procedure and the Sixth Amendment to the Constitution of the United States to a

speedy trial or to bar the prosecution by reason of the running of the statute of limitations for a

period of months equal to the period between the signing of this agreement and the breach of this

3. Epstein shall waive all challenges to the Informationfiled by the State

Attorney’s Office and shall waive the right to appeal his conviction and

sentence.

4. Epstein agrees that, if any of the victims identified in the federal

investigation file suit pursuant to 18 U.S.C. § 2255, Epstein will not

contest the jurisdiction of the U.S. District Court for the Southern District

of Florida over his person and/or the subject matter, and Epstein will not

contest that the identified victims are persons who, while minors, were

victims of violations of Title 18, United States Code, Sections(s) 2422

and/or 2423.

5. The United States shall provide Epstein’s attorneys with a list of the

identified victims, which will not exceed forty, after Epstein has signed

this agreement and entered his guilty plea. The United States shall make

a motion with the United States District Court for the Southern District of

Florida for the appointment of a guardian ad litem for the identified

victims and Epstein’s counsel may contact the identified victims through

that counsel.

6. Epstein shall enter his guilty plea and be sentenced not later than

September 28, 2007, and shall begin service of his sentence not later than

October15,2007.
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agreement. Epstein further asserts and certifies that he understands that the Fifth Amendment

and Rule 7(a) of the Federal Rules of Civil Procedure provide that all felonies must be charged

in an indictment presented to a grand jury. Epstein hereby agrees and consents that, if a

prosecution against him is instituted, it may be by way of an Information signed and filed by the

United States Attorney, and hereby waives his right to be indicted by a grand jury.

By signing this agreement,Epsteinasserts and certifiesthat the above has been read and

explained to him. Epstein hereby states that he understands the conditions of this

non-ProsecutionAgreementand agrees to complywith them.

Dated: ___________ ____________________________________

Jeffrey Epstein

Dated:___________ ____________________________________

Roy Black,Esq.

Counselto Jeffrey Epstein

Dated:___________ ____________________________________

By: A. MarieVillafaña

AssistantUnitedStates Attorney
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R. ALEXANDER ACOSTA

UNITED STATESATTORNEY
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September 24, 2007
Non-Prosecution

Agreement
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IN RE :

INVESTIGATION OF

JEFFREY EPSTEIN

NON -PROSECUTION AGREEMENT

IT APPEARING that the City of Palm Beach Police Department and the State
Attorney's Office for the 15thJudicial Circuit inand for PalmBeach County (hereinafter,

the “ State Attorney's Office ) have conducted an investigation into the conduct ofJeffrey
Epstein( hereinafter “ Epstein” );

ITAPPEARINGthat the State Attorney's Office has charged Epsteinby indictment
with solicitationofprostitution, in violation of Florida Statutes Section796.07;

ITAPPEARINGthat the United States Attorney's Office and the FederalBureauof
Investigation have conducted their own investigation into Epstein's background and any

offenses that may have been committed by Epstein against the United States from in or
around 2001 through in or around September 2007, including

( 1) knowingly and willfully conspiring with others known and unknownto
commitan offenseagainst the UnitedStates, that is, to usea facility or means

of interstate or foreign commerce to knowinglypersuade, induce, or entice
minorfemalesto engage inprostitution, inviolationofTitle 18 UnitedStates
Code, Section2422(b) ;all inviolationofTitle 18,UnitedStatesCode, Section
371;

( 2) knowingly and willfully conspiringwith others known and unknownto travel

ininterstatecommerce for the purposeofengaging inillicit sexual conduct, as
defined in 18 U.S.C. 2423(f ), with minor females, inviolation ofTitle 18,
UnitedStates Code, Section2423(b); all inviolationof Title 18 UnitedStates
Code, Section2423(e) ;

( 3 ) using a facility or means of interstate or foreign commerce to knowingly

persuade, induce, or entice minor females to engage in prostitution; in

violation of Title 18, United States Code, Sections 2422(b ) and 2 ;

travelingin interstatecommercefor the purposeofengagingin illicitsexual
conduct, as definedin 18 U.S.C. 2423 ( ), withminor females; inviolation
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of Title 18, UnitedStates Code, Section2423(b) ; and

( 5 ) knowingly, in and affecting interstate and foreign commerce, recruiting,
enticing, and obtaining by any means a person, knowing that the person had

not attained the age of 18 years and would be caused to engage in a

commercialsex act as definedin 18U.S.C. 1591( ( 1) ; inviolation of Title
18 UnitedStates Code, Sections 1591a )( 1) and2 ; and

ITAPPEARINGthat Epsteinseeks to resolveglobally his state and federal criminal
liability and Epstein understands and acknowledges that, in exchange for the benefits
providedbythisagreement, he agrees to complywith its terms, includingundertakingcertain
actions with the State Attorney's Office;

IT APPEARING , after an investigation of the offenses and Epstein's background by
both State and Federal law enforcement agencies, and after consultation with the State
Attorney's Office, that the interests of the United States, the State of Florida , and the
Defendant will be served by the following procedure ;

THEREFORE, on the authorityofR.Alexander Acosta, UnitedStates Attorney for

the Southern District of Florida, prosecution in this District for these offenses shall be
deferred infavor ofprosecutionby the State ofFlorida, provided thatEpsteinabides bythe
following conditions andthe requirementsofthis Agreement set forthbelow.

Ifthe United States Attorney should determine, based on reliable evidence, that,
during the period ofthe Agreement, Epsteinwillfully violated any ofthe conditions ofthis
Agreement, then the United States Attorney may, within ninety (90) days following the
expiration of the term of home confinementdiscussed below, provide Epstein with timely
noticespecifyingthe condition(s) of the Agreement thathe has violated, and shall initiateits

prosecution on any offense within sixty (60) days' of giving notice of the violation. Any
noticeprovidedto Epsteinpursuantto this paragraphshall be providedwithin60 days of the
United States learningoffacts whichmay providea basis for a determinationofa breachof
the Agreement

After timely fulfilling all the terms and conditions of the Agreement, no prosecution

for the offenses set out onpages 1 and 2 of this Agreement, nor any other offenses that have

been the subject of the joint investigation by the Federal Bureau of Investigation and the

United States Attorney's Office, nor any offenses that arose from the Federal Grand Jury

investigation will be instituted inthis District, and the charges against Epstein ifany, will be
dismissed .
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Terms of the Agreement:

1 . Epstein shall plead guilty (not nolo contendere) to the Indictment as

currently pending against him in the 15th Judicial Circuit in and for

Palm Beach County (Case No. 2006 -cf-009495AXXXMB ) charging
one ( 1) count of solicitation ofprostitution, inviolation of . Stat.

796.07 . Inaddition, Epstein shall plead guilty to an Information filed

by the State Attorney's Office charging Epstein with an offense that

requires him to register as a sex offender, that is, the solicitation of

minors to engage inprostitution, inviolation ofFlorida Statutes Section
796.03 ;

2 . Epsteinshall make a bindingrecommendationthat the Court impose a

thirty (30) month sentence to be divided as follows:

( a ) Epsteinshallbe sentenced to consecutive terms of twelve ( 12)
months andsix (6 monthsin county jail for all charges, without

anyopportunity forwithholdingadjudicationorsentencing, and
without probation or community control in lieu of

imprisonment; and

(b ) Epsteinshall be sentenced to a term oftwelve ( ) monthsof

community control consecutiveto his two terms incountyjail
as describedinTerm2 ( a ), supra.

3 . This agreementis contingentupona Judge of the 15th JudicialCircuit

accepting and executing the sentence agreed upon between the State
Attorney'sOffice andEpstein, the details ofwhich are set forth inthis
agreement.

4 . The terms contained in paragraphs 1 and 2 , supra , do not foreclose

Epstein and the State Attorney's Office from agreeing to recommend

any additional charge( s) or any additional term ( s) of probation and /or
incarceration .

5 . Epsteinshall waiveallchallengesto the Informationfiledby the State
Attorney'sOfficeandshallwaivethe right to appealhisconvictionand
sentence, except a sentencethat exceeds what is set forth inparagraph
( 2), supra.

6 . Epstein shall provide to the U.S. Attorney's Office copies ofall
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proposedagreements with the State Attorney's Office priorto entering
into those agreements.

7 . The United States shall provide Epstein's attorneys with a list of
individuals whom ithas identifiedas victims, as defined in 18 U.S.C.

2255, after Epstein has signed this agreement and been sentenced.

Uponthe execution ofthis agreement, the UnitedStates, inconsultation
with and subject to the good faith approvalofEpstein'scounsel, shall
selectan attorneyrepresentativefor thesepersons, who shall be paidfor
by Epstein. Epstein's counsel may contact the identified individuals
through that representative.

8 . Ifany of the individuals referred to in paragraph (7), supra, elects to
file suit pursuant to 18 U.S.C. 2255, Epstein will not contest the

jurisdiction of theUnitedStates DistrictCourt for the SouthernDistrict
ofFloridaoverhis personand/or the subject matter andEpsteinwaives
his rightto contest liabilityandalso waives his rightto contestdamages
up to an amount as agreed to between the identified individual and

Epstein, so long as the identified individual elects to proceed

exclusively under 18 U.S.C. 2255, and agrees to waive any other

claim for damages, whether pursuant to state, federal, orcommon law .
Notwithstanding this waiver, as to those individuals whose names
appear onthe listprovidedby the UnitedStates, Epstein'ssignature on

this agreement, his waivers and failures to contest liability and such
damages in any suit are not to be construed as an admission of any
criminal or civil liability.

9 . Epstein'ssignatureon this agreementalso is not to be construedas an
admissionofcivilor criminal liabilityor a waiver ofanyjurisdictional
or other defense as to any person whose name does not appear on the
listprovidedby the UnitedStates.

10. Except as to those individualswho elect to proceed exclusively under

18U.S.C. 2255 as set forth in paragraph(8), supra , neitherEpstein's
signature on this agreement, norits terms, nor any resultingwaivers or
settlements byEpsteinare to be construedas admissions orevidence of
civil or criminal liability or a waiver of any jurisdictional or other
defense as to any person, whether or not her name appears on the list
provided by the United States.

11. Epstein shall use his best efforts to enter his guilty plea and be
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sentenced not later than October 26, 2007. The United States has no

objection to Epstein self -reporting to begin serving his sentence not

later than January 4 , 2008 .

12. Epsteinagrees that he will not be afforded any benefits with respect to

gaintime, other than the rights, opportunities, and benefits as any other

inmate, including but not limited to, eligibility for gain time credit

based on standard rules and regulations that apply in the State of

Florida. At the United States' request, Epstein agrees to provide an

accounting of the gain time he earned during his period of
incarceration.

13. The parties anticipate that this agreementwill not be made part ofany
public record. Ifthe United States receives a Freedomof Information

Act request or any compulsory process commanding the disclosure of

the agreement, it will provide notice to Epstein before making that
disclosure .

Epsteinunderstands that the UnitedStates Attorney has no authority to require the
State Attorney's Office to abide by any terms ofthis agreement. Epsteinunderstands that

it is his obligation to undertake discussions with the State Attorney's Office andto use his
besteffortsto ensurecompliancewith these procedures, whichcompliancewillbe necessary
to satisfythe UnitedStates' interest. Epsteinalso understandsthat it is his obligationto use

hisbest efforts to convincethe Judge of the 15thJudicialCircuit to acceptEpstein'sbinding

recommendationregardingthe sentenceto be imposed and understands that the failure to
do so will be a breachof the agreement.

Inconsideration of Epstein's agreement to plead guilty and to provide compensation
in the manner described above , ifEpstein successfully fulfills all ofthe terms conditions

of this agreement , the United States also agrees that it will not institute any criminal charges

against any potential co - conspirators of Epstein , including but not limited to

Further, upon execution of this

agreementand a plea agreementwith the State Attorney'sOffice, the federal GrandJury

investigationwill be suspended, andallpendingfederal GrandJury subpoenaswillbeheld
in abeyance unless and until the defendant violates any term of this agreement. The
defendant likewiseagrees to withdrawhis pendingmotionto interveneandto quash certain.
grandjury subpoenas. Bothparties agree to maintaintheir evidence, specificallyevidence

requested by or directly related to the grandjury subpoenas that have been issued, and
includingcertaincomputerequipment, inviolateuntilallofthe termsofthis agreementhave
been satisfied. Upon the successful completion of the terms of this agreement, all

outstandinggrandjury subpoenas shallbe deemed withdrawn.
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By signing this agreement, Epstein asserts and certifies that each of these terms is

material to this agreement and is supported by independent consideration and that a breach

ofany one ofthese conditions allows the United States to elect to terminate the agreement
and to investigate and prosecute Epstein and any other individual or entity for any and all
federal offenses.

Bysigning this agreement, Epsteinasserts and certifies thathe isaware the fact that

the SixthAmendment to the Constitutionofthe United States provides that inall criminal
prosecutions the accusedshall enjoy the right to a speedy and public trial. Epstein further

is aware that Rule 48(b) of the FederalRulesofCriminalProcedureprovidesthat the Court

may dismiss an indictment, information, or complaint for unnecessary delay inpresenting
a charge to the Grand Jury, filingan information, or inbringinga defendant to trial. Epstein
herebyrequests that the UnitedStatesAttorneyfor the SouthernDistrict ofFloridadefer such
prosecution. Epsteinagrees and consents that any delay from the date of this Agreement to
the date of initiationofprosecution, as provided for in terms expressedherein, shall be
deemedto be a necessary delay at his ownrequest, and he herebywaives any defense to such

prosecutionon the groundthat such delay operated to deny himrights under Rule48 (b ) of
theFederalRulesofCriminalProcedureand the SixthAmendmentto the Constitution of the

UnitedStates to a speedy trial or to bar theprosecutionbyreasonofthe runningofthe statute
of limitations for a period of months equal to the period between the signing of this
agreement and the breachofthis agreement as to those offenses that were the subject ofthe
grand jury's investigation. Epstein further asserts and certifies that he understands that the
FifthAmendment andRule 7 (a) of the FederalRulesof CriminalProcedureprovidethat all
felonies must be charged inan indictmentpresentedto a grandjury. Epstein hereby agrees
and consents that, ifa prosecution against him is instituted for any offense that was the
subject of the grand jury's investigation, itmay be by way ofan Informationsignedand filed
by the United States Attorney, and hereby waives his right to be indictedby a grandjury as
to any such offense.
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By signing this agreement , Epstein asserts and certifies that the above has been read
and explained to him . Epstein hereby states that he understands the conditions of this Non
Prosecution Agreement and agrees to comply with them .

R. ALEXANDER ACOSTA

UNITED STATES ATTORNEY

Dated By:
A. MARIE VILLAFAÑA

ASSISTANT U.S. ATTORNEY

Dated

JEFFREY EPSTEIN

Dated:

GERALDLEFCOURT, ESQ.
COUNSELTO JEFFREYEPSTEIN

Dated:

LILLY ANN SANCHEZ, ESQ.
ATTORNEY FOR JEFFREY EPSTEIN
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By signing this agreement, Epstein asserts and certifies that the above has been read
and explained to him. Epsteinhereby states that he understandsthe conditionsof this Non
Prosecution Agreement and agrees to comply with them.

R. ALEXANDER ACOSTA

UNITED STATES ATTORNEY

: 9/27/07Dated : By
A MARIEVILLAFAÑA

ASSISTANT U.S. ATTORNEY

Dated :

JEFFREYEPSTEIN

Dated : reur

LEFCOURTESQ
COUNSEL TO JEFFREY EPSTEIN

Dated

LILLY ANN SANCHEZ , ESQ .

ATTORNEY FOR JEFFREY EPSTEIN
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Bysigning this agreement,Epsteinasserts and certifiesthat the above has beenread
and explained to him . Epsteinhereby states thathe understandsthe conditionsof this Non
ProsecutionAgreement and agrees to comply with them .

R. ALEXANDER ACOSTA

UNITED STATES ATTORNEY

Dated: By:
A. MARIEVILLAFAÑA
ASSISTANTU.S.ATTORNEY

Dated

JEFFREY EPSTEIN

Dated:

GERALD LEFCOURT, ESQ.

COUNSEL TO JEFFREY EPSTEIN

Dated:
ANN SANCHEZ, ESQ.

ATTORNEY FORJEFFREY EPSTEIN
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Addendum to the

Non -Prosecution Agreement
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INRE:

INVESTIGATIONOF

JEFFREY EPSTEIN

ADDENDUM TO THE NON -PROSECUTIONAGREEMENT

ITAPPEARINGthat the partiesseekto clarifycertainprovisionsofpage 4 paragraph7

ofthe Non -ProsecutionAgreement ( hereinafter“ paragraph7 that agreement is modifiedas
follows:

. The United States has the right to assign to an independent third - party the responsibility
for consulting with and, subject to the good faith approval of Epstein's counsel, selecting
the attorney representative for the individuals identified under the Agreement. Ifthe
United States elects to assign this responsibility to an independent third -party , both the

United States and Epstein retainthe right to make good faith objections to the attorney
representative suggested by the independent third -party prior to the final designation of
the attorney representative.

7B The parties will jointly prepare a short written submission to the independent third - party
regarding the role of the attorney representative and regarding Epstein's Agreement to

pay such attorney representative his or her regular customary hourly rate for representing
such victims subject to the provisions of paragraph C infra .

7C. Pursuant to additional paragraph 7A , Epstein has agreed to pay the fees of the attorney

representative selected by the independent third party . This provision , however, shall not
obligate Epstein to pay the fees and costs of contested litigation filed against him . Thus,

ifafter consideration of potential settlements , an attorney representative elects to file a

contested lawsuit pursuant to 18 U.S.C. 2255 or elects to pursue any other contested

remedy, the paragraph 7 obligation ofthe Agreement to pay the costs ofthe attorney
representative, as opposed to any statutory or other obligations to pay reasonable

attorneys fees and costs such as those contained in s 2255 to bear the costs ofthe attorney
representative , shall cease.



By signing this Addendum , Epsteinasserts and certifies that the above has read and
explained to him Epstein , states that he understands the clarifications to the Non
Prosecution Agreementand agreestocomply with them .

R ALEXANDERACOSTA

UNITEDSTATESATTORNEY

Dated: FAUSABy:
MARIE VILLAFAÑA

ASSISTANT U.S.ATTORNEY

Dated :

GERALDLEFCOURT, ESQ.
COUNSEL TO JEFFREY EPSTEIN

Dated:

LILLYANNSANCHEZ, ESQ.
ATTORNEYFORJEFFREYEPSTEIN



By signingthis Addendum , Epsteinasserts and certifies that the above has been read and
explained to him. Epstein hereby states that he understands the clarifications to the Non
ProsecutionAgreement and agrees to comply with them .

ALEXANDERACOSTA

UNITEDSTATESATTORNEY

Dated: 10
MARIE

ASSISTANTU.S.ATTORNEY

Dated:

JEFFREYEPSTEIN

Dated: dould
GERALD ESQ
COUNSEL TO JEFFREY EPSTEIN

Dated:

LILLYANN SANCHEZ, ESQ.
ATTORNEY FORJEFFREY EPSTEIN



By signing this Addendum, Epstein asserts and certifies that the above has been readand
explained to him . Epstein hereby states that he understands the clarifications to the Non
ProsecutionAgreement and agrees to comply with them .

R.ALEXANDERACOSTA

UNITEDSTATES ATTORNEY

Dated: By:
A. MARIE
ASSISTANT ATTORNEY

Dated:

JEFFREY EPSTEIN

Dated :

GERALD LEFCOURT , ESQ.
COUNSEL TO JEFFREY EPSTEIN

Dated:
LILLY ANN SANCHEZ,
ATTORNEY FOR JEFFREY EPSTEIN
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PALITSHARO

FILED

IN THE CIRCUIT

COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY , STATE OF FLORIDA

CRIMINAL DIVISION " W " ( LB)
08 9381

STATE OF FLORIDA ARISES FROM BOOKING NO.:
2006036744

JEFFREY E EPSTEIN, W / M ,

INFORMATIONFOR:

1) PROCURINGPERSONUNDER 18 FOR PROSTITUION

In the Name and by Authority ofthe Stateof Florida:
BARRY E. KRISCHER, State Attorney for the FifteenthJudicial Circuit, Palm Beach , Florida, by and
through hisundersignedAssistant StateAttorney, charges that JEFFREY E EPSTEIN on or about or between
the day of August in the of our Lord Two Thousand and Fourand October9, 2005, did knowinglyand
unlawfullyprocurefor prostitution, or causedto be prostituted, a person under the age of 18 years,
contrary to Florida Statute 796.03. ( 2 DEGFEL)

FL. BAR NO. 0776726
Assistant State Attorney

STATE OF FLORIDA
COUNTY OF PALM BEACH

Appearedbeforeme, LANNA BELOHLAVEKAssistant StateAttorney for Palm BeachCounty,
Florida, personallyknownto me, who, being first duly sworn, says that the allegations as set forth in the
foregoinginformationare basedupon facts that have been swornto as true, and which , if true, wouldconstitute
the offense therein charged that this prosecution is institutedin good faith, and certifies that testimony under
oath has been received from the material witness or witnesses for the offense

Assistant State Attorney

Sworn to and subscribed to before me day of June, 2008.

Damaria Pina
MYCOMMISSION DD560798 EXPIRES

NOTARY PUBLIC , State of Florida

LB/ dp August 2 2010 STATE OF FLORIDA BEACH COUNTYBONDED THRU TROY FAN INSURANCE,INC I hereby certify that the
FCIC REFERENCE NUMBERS: foregoing is a true copyof the record in my office.1) FELONY SOLICITATION OF PROSTITUTION 3699

THIS DAY 20
SHARONR. BOCK

COMPTROLLER

pena

JUL

CLERK

CAA
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